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STATEMENT OF THE CASE 
 

 

Nature of the Case:               Dennis Shook and his wife filed this Texas Tort 

Claims Act case against Harris County after Mr. 

Shook drove into a closed toll gate arm on an I-10 

HOV lane that did not open quickly enough for him 

to pass. The road was well-lighted, and the arm was 

visible and not hidden or concealed, and it properly 

opened for the vehicle in front of Mr. Shook. The 

arm was regularly inspected and maintained by a 

contractor and had no known problems when Mr. 

Shook hit it. Harris County filed a plea to the 

jurisdiction and motion for summary judgment 

because Harris County had no notice or reasonable 

opportunity to respond to any defect, as required by 

the Tort Claims Act. 
 

 

Trial Court:                               The Honorable Latosha Lewis Payne, 55th District 

Court of Harris County, Texas.  Trial Court Cause 

No. 2016-54211. 
 

 

Trial Court’s Disposition:         On August 27, 2019, the trial court denied Harris 

County’s plea to the jurisdiction and motion for 

summary judgment without providing written 

reasons. 

 

Court of Appeals’ Disposition: On August 31, 2021, the First District Court of 

Appeals, Houston, affirmed in part and reversed in 

part. The issue for review is whether the court of 

appeals improperly found an issue of fact that Harris 

County had notice of a defect in the toll gate arm and 

an opportunity to correct it, as required by the Tort 

Claims Act.    

 

 Justice Amparo Guerra wrote the opinion, and the 

panel consisted of Justices Countiss, Rivas-Molloy, 

and Guerra.   There was no concurring or dissenting 

opinion.  The citation to the opinion is Harris 

County, Texas v. Dennis Shook and Janet Shook, 01-

19-00656-CV, 2021 WL 3870477 (Tex. App.—

Houston [1st Dist.] Aug. 31, 2021). 
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STATEMENT OF JURISDICTION 
 

 

This Honorable Court has jurisdiction under Tex. Gov’t Code § 22.001, Tex. 

Gov’t Code § 22.007, and Tex. Rule App. P. 56.1 (2), (3), & (5). This case involves: 

(1) a conflict between this Court and the First Court of Appeals, (2) the construction 

of statutes which waive the State’s sovereign immunity, and (3) an apparent error of 

law of such importance to the state’s jurisprudence that it should be corrected. If this 

error is not corrected, the Texas Department of Transportation and the State’s 254 

counties and 1,216 cities who maintain highways and roads risk losing sovereign 

immunity and being subject to suit the moment any road sign or signal is blown over 

or stops functioning—regardless of whether officials have knowledge or an 

opportunity to correct the defects.  

 

STATEMENT OF ISSUES PRESENTED 

Issue 1: 

The Court of Appeals erred in holding that the Tort Claims Act waives 

sovereign immunity when a plaintiff drives into a clearly visible, closed toll gate arm 

that worked properly seconds earlier, but did not open as he expected, and when a 

local government that owned the arm had no actual or constructive notice that the 

arm was malfunctioning and no opportunity to fix the arm.   
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TO THE HONORABLE SUPREME COURT OF TEXAS: 
 

 

Harris County asks this Court to review the First Court of Appeals’ finding that 

the Legislature waived a local government’s immunity from suit when a motorcyclist 

drove into a toll gate arm that he contends was broken, but that worked properly 

seconds earlier, and for which the government had no actual or constructive 

knowledge of any defect. The arm was clearly visible and well-marked, and the 

motorist admits it opened for the car in front of him, and only failed to open when 

he approached. The third-party contractor hired to inspect and maintain the arm and 

gate assembly reported no problems in the 120 days prior to the accident.  

This ruling fundamentally misinterprets the Texas Tort Claims Act and 

expands governmental liability well beyond the Legislature’s intent. If allowed to 

stand, Texas public entities will be subject to suit for any road hazard—even when 

they have no opportunity to identify or correct it. This error disturbs settled law and 

creates great uncertainty and confusion for the Texas Department of Transportation 

and the State’s 254 counties and 1,216 cities who maintain highways and roads 

essential for our state’s transportation. For the reasons provided, Harris County 

respectfully requests that this Court grant review.  
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STATEMENT OF THE FACTS 
 

 

The Court of Appeals correctly stated the nature of the case. On March 14, 

2016 at 6:29 a.m., Dennis Shook drove his Screamin’ Eagle Harley Davidson 

motorcycle into a closed toll gate arm1 on the Interstate 10 HOV lane at the North 

Post Oak exit. The roadway was well-lighted,2  with little traffic,3 and the arm was 

clearly visible and not hidden or concealed in any way. The Shooks claim the 

accident occurred because the arm did not stay open (or re-open) for Mr. Shook’s 

motorcycle, and Mr. Shook did not stop quickly enough to avoid a collision.4  

Mr. Shook admits the arm was open and working properly seconds earlier, 

and he testified he was 300 feet behind a car and “watch[ed] that other vehicle 

as it made it past the gates and through the intersection.”5  The arm did not close until 

he was only “eighty to ninety feet” away.6 

 
1 The “gate” is also referred to as an “arm.” 

2  Appendix Tab 5, C.R. 650, Shook deposition at 56:2-5. (Q: …it’s dark, correct?  A: No.  Q: It’s 

not dark.  Streetlights?  A: High mast, well-lit.”) 

3 Appendix Tab 5, C.R. 650, Shook deposition at 56:13-15. (“Q: So as you approach the HOV 

exit, there was no backup traffic, correct?   A: No.”); Shook deposition at 57:9-11. (“Q: So basically 

you sort of had the road to yourself in a sense?  A: Yes.”); C.R. 652, Shook deposition at 65:12-15 

(“Q: … I guess that early in the morning, first day after the time change, it was a fairly lightly 

traveled HOV lane?  A: Yes.”) 

4 A witness reported that Mr. Shook drove into the closed gate at 45 mph without slowing down, or  

even braking.  Appendix Tab 6, C.R.  632-635 at 634.  Mr. Shook testified the gate had been open 

(and apparently functioning properly) but it closed in front of him unexpectedly. Appendix Tab 5, 

C.R. 641-642. 

5  Appendix Tab 5, C.R. 650, Shook deposition at 57:12-14. (Q: …were you able to watch that 

other vehicle as it made it past the gates and through the intersection?  A: Yes.”) 

6  Appendix Tab 5, C.R. 653, Shook deposition at 67:25-68:2. 
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Harris County paid Siemens Industry, Inc. (“Siemens”) to maintain portions 

of its toll road infrastructure, including this arm.7  Service logs establish the arm 

and gate assembly was regularly inspected and serviced, and there were no reported 

problems in the 120 days prior to Mr. Shook ’s accident.8 

PROCEDURAL HISTORY 

On August 15, 2016, Plaintiffs sued Harris County and the Harris County Toll 

Road Authority for negligence and premises liability under the Texas Tort Claims 

Act.9 On January 9, 2018, Plaintiffs filed their Third Amended Petition—their live 

complaint.  

On April 18, 2019, Harris County filed a combined plea to the jurisdiction 

and motion for summary judgment because: (1) Plaintiffs’ negligence claim was 

subsumed into their premise liability claim and (2) Plaintiffs’ premise liability claim 

fails as a matter of law because Harris County exercised reasonable care and had 

no actual or constructive notice of this sudden and unexpected defect.  Plaintiffs filed 

a response on May 24, 2019,  an amended response to Harris County’s motion 

7 Appendix Tab 7, C.R. 493, Ray Ruiz deposition at 17:4-19:1. 

8 Appendix Tab 8, C.R. 178-225 at 194-196. The records show no problems with the gate between 

November 16, 2015 and the accident on March 14, 2016. On the November 16 visit, records note 

the Harris County Sheriff’s Office reported a problem. A Siemens technician responded, reset the 

sensors, and noted: “ARMS ARE NOW OPERATING NORMAL. WHILE OBSERVING BOTH 

GATES SEVERAL CLEANING TRUCK PAST THRU AND ARMS ARE OPERATING AS 

THEY SHOULD.”  Appendix Tab 8, C.R. 196. 

9  Plaintiffs sued both Harris County and the Harris County Toll Road Authority. On April 18, 2019, 

the trial court dismissed claims against the Harris County Toll Road Authority as redundant to the 

claims against Harris County. 
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for summary judgment on June 12, 2019, and an amended response to Harris 

County’s plea to the jurisdiction on June 14, 2019.   Harris County replied on July 5, 

2019, and Plaintiffs supplemented on July 10, 2019.  The parties argued their 

motions on June 27 and August 16, 2019.  On August 27, 2019, the trial court 

denied Harris County’s motions without reason.10  Harris County filed an accelerated 

interlocutory appeal on August 30, 2019 and briefed this case to the First Court of 

Appeals on October 1, 2019.11 

On August 31, 2021, the First Court of Appeals held that the trial court lacked 

jurisdiction over the Shooks’ claim for the negligent use of tangible personal property 

because the toll gate they allege is defective is attached to the pavement and not 

“personal property.”12 However, the Court of Appeals also held that the trial court had 

jurisdiction over the Shook’s premise liability claim because there was an issue of fact 

as to whether Harris County had notice and an opportunity to correct any defect in 

the gate arm. The Court of Appeals based this on the fact the Simmons inspected or 

maintained portions of the gate assembly 13 times in two years.13 

10 Appendix Tab 1, C.R. 1482 & 1484-1485. 

11 Appendix Tab 9. 

12 Appendix Tab 2 at 15. 

13 Appendix Tab 2 at 15-26.  
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SUMMARY OF THE ARGUMENT 

A Texas governmental entity is immune from suit except in certain narrow 

circumstances promulgated in Tex. Civ. Prac. & Rem. Code § 101.021. Under this 

statute, a governmental unit can be held liable for the negligent acts of employees 

while using motor vehicles and when the government’s “use of tangible personal or 

real property” causes injury or death.  Tex. Civ. Prac. & Rem. Code § 101.021(2).  

In this case, the trial court classified the toll gate as both tangible personal 

property and real property and permitted the Shooks to proceed on both claims. The 

appellate court properly reversed the trial court in part and found the Shooks failed to 

state a cause of action for the negligent use of tangible personal property because the 

toll gate was embedded in concrete and was not personal property.  

The Court of Appeals found this claim fell under Tex. Civ. Prac. & Rem. Code 

§ 101.060(a)(2) which provides that a public entity is immune from suit for the

malfunction of traffic or road signs, signals, or warning devices unless the 

“malfunction is not corrected by the responsible governmental unit within a 

reasonable time after notice.” Tex. Civ. Prac. & Rem. Code § 101.060(a)(2). While 

this is the correct statute to apply to this case, the Court of Appeals incorrectly 

interpreted it in a manner that significantly expanded the Legislature’s waiver of 

sovereign immunity.    
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Under § 101.060(a)(2), governmental units retain sovereign immunity for 

alleged defects in road signs, signals, or warning devices unless they have notice of a 

defect and reasonable opportunity to correct it. Although the I-10 North Post Oak toll 

gate arm operates on one of the busiest interstates in the nation, there were no reports 

of any problem in the 120 days prior to the incident, and the contractor responsible 

for maintaining it never reported a malfunction like the one that allegedly injured Mr. 

Shook. Harris County had no notice—and certainly no opportunity to correct—any 

alleged defect in the arm on the morning of March 14, 2016.  

The Court of Appeals erred in denying immunity, and if this holding is 

permitted to stand, Texas and all of its counties and cities risk being held liable the 

moment a road sign blows down or a traffic light flickers off—regardless of whether 

they knew about the problem or had time to address it. Incidents such as Winter Storm 

Uri or Hurricane Harvey would open the floodgates to state and local government 

liability for incidents outside government’s knowledge or control. This Court should 

grant review and reverse this misapplication of law.       

ARGUMENT 

 

I. This Court should review this case based on three of the six factors in Tex. 
Rule App. P. 56.1 and the lower court’s fundamental misapplication of 
governmental immunity.  
 

Governmental immunity has two components: immunity from suit and 

immunity from liability. Texas Dep’t of Transp. v. Jones, 8 S.W.3d 626, 638 (Tex. 
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1999). Immunity from suit bars an action against a government entity without express 

consent from the state. Id. See also, Harris County v. Sykes, 136 S.W.3d 635, 638 

(Tex. 2004).  

 Political subdivisions in Texas may raise governmental immunity by a plea to 

the jurisdiction. Id. A plea may challenge either the pleadings or the existence of 

jurisdictional facts. Texas Dep’t of Parks and Wildlife v. Miranda, 133 S.W.3d 217, 

226-227 (Tex. 2004). When a plea challenges the pleadings, a court must “consider 

relevant evidence submitted by the parties when necessary to resolve the 

jurisdictional issues raised.” Id., 133 S.W.3d at 227.  

However, it is plaintiff’s duty to affirmatively plead and prove jurisdiction to 

hear a lawsuit under the Texas Tort Claims Act, and a trial court does not err if it 

refuses to allow any discovery when jurisdiction can be determined from the 

pleadings. Donohue v. Butts, No. 04-15000696-CV, 2017 WL 361762, at *3 (Tex. 

App. Jan. 25, 2017). Whether a court has subject matter jurisdiction over a claim is a 

question of law. Sykes, 136 S.W.3d at 638. Such questions are reviewed de novo. 

Texas Natural Res. Conservation Comm’n v. IT-Davy, 74 S.W.3d 849, 855 (Tex. 

2002).  

This case should be reviewed based on three of the six factors in Tex. Rule App. 

P. 56.1. First, it involves a conflict between this Court and the First Circuit Court of 

Appeals on an important point of law involving the scope of governmental immunity. 
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Second, it involves the construction of Tex. Civ. Prac. & Rem. Code § 101.060, 

which waives immunity for malfunctions in traffic signals only when the 

“malfunction is not corrected by the responsible governmental unit within a 

reasonable time after notice.” This requires that Texas governments have both notice 

of a malfunction and a reasonable time to correct the malfunction which allegedly 

caused the injury. Third, this error of law is of such importance to the state’s 

jurisprudence that it should be corrected.  

II.     This Honorable Court should grant review to correct a conflict between 

this Court and the First Court of Appeals and resolve the construction of 

Tex. Civ. Prac. & Rem. Code § 101.060.  

 

Tex. Civ. Prac. & Rem. Code § 101.060(a)(2) requires two things for a 

government to be liable for a malfunctioning traffic signal. First, the government must 

have notice. Second, the government must have “a reasonable time after notice” to 

correct the malfunction. Id. The Shooks failed to show either of these elements.  

A. The Court of Appeals misconstrued “notice” under § 101.060.  

The Court of Appeals incorrectly held that the fact that Siemens inspected, 

maintained, and serviced the I-10 North Post Oak toll gate on or before November 

16, 2015 put Harris County on notice that the toll gate arm was not opening quickly 

enough at 6:29 a.m. on March 14, 2016. That is an incorrect application of § 101.060.    

Under this Court’s clear jurisprudence, immunity is not waived because a 

government may have known of past problems—or potential future problems—on 

--- --- 
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a roadway. The Tort Claims Act requires specific knowledge of the exact defect 

at the time it caused injury. In Reyes v. City of Laredo, a 14-year-old girl was swept 

from a van by flood waters on a Laredo street with a history of flooding. A local 

resident called 911 four or five times in the hours before to warn that water was 

rising along the road. This Court held the City did not have specific, 

contemporaneous knowledge that water was high enough to imperil motorists: 

Awareness of a potential problem is not actual knowledge of an existing 

danger. Had there been testimony that a 911 operator received a credible 

report at about the time of the accident that the crossing had actually 

flooded and was imperiling motorists, there would have been evidence 

the City had actual knowledge of a dangerous condition. 
 

Reyes v. City of Laredo, 335 S.W.3d 605, 609 (Tex. 2010). 

 

In considering a case where a stop sign was repeatedly stolen, resulting in an 

accident, this Court explained that a history of stolen signs at a particular location did 

not put the State on notice that a sign would be stolen from that location again:  

Here, the evidence shows that TxDOT replaced at least one sign at the 

intersection on Friday, two days before the accident. A TxDOT 

employee observed the signs still in place Saturday afternoon. Although 

a motorist testified that the intersection lacked signs on Sunday 

morning, the day the accident occurred, she did not notify TxDOT. 

Moreover, TxDOT and sheriff department employees testified that, 

between the time TxDOT replaced the signs on Friday and the time 

when the accident occurred on Sunday, they received no reports that the 

signs were down again. 

 

State ex rel. State Dep’t of Highways & Pub. Transp. v. Gonzalez, 82 S.W.3d 322, 

329–30 (Tex. 2002). 
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Mr. Shook’s own words are fatal to his case. He admitted the toll gate arm 

was working only seconds before he hit it, and he watched a vehicle 300 feet in front 

of him drive through without difficulty.14  He further admitted he had no evidence 

that Harris County knew of any defect in the gate arm that morning.15  As a motorist, 

Mr. Shook had a duty to watch the gate in front of him, and he was in the best position 

to know whether it was working. Mr. Shook knew of the alleged malfunction 

before Harris County did, and there is no evidence that anyone else notified the 

County about a potential problem with the North Post Oak gate arm that morning. 

The Court of Appeals was persuaded that any problem with the gate months or 

years earlier—no matter how attenuated—established notice. That is not what the 

Legislature intended when it passed § 101.060. This Court held in Reyes that a road’s 

prior history of flooding did not put a city on notice of flooding on a particular 

morning. This Court held in Gonzalez that a history of stop sign theft did not put the 

State on notice that a stop sign was missing on a particular morning. Likewise, this 

Court should hold in Shook that a toll gate’s inspections and maintenance months 

earlier did not put Harris County on notice that the gate arm would not raise fast 

enough for Mr. Shook’s Harley on the morning of March 14, 2016.  

 
14  Mr. Shook admitted at deposition that the only notice Harris County had was “trouble tickets at 

that intersection previously.” Appendix Tab 5, C.R. 457 (emphasis added). As discussed, there had 

not been a trouble ticket for that gate in  120 days. See, Appendix Tab 8, C.R. 196 

15  Appendix Tab 5, C.R. 650. 
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B. The Court of Appeals misconstrued “reasonable time after notice” 

under § 101.060.  

 

 The Court of Appeals did not discuss that portion of § 101.060(a)(2) that gives 

Harris County a reasonable opportunity to correct any alleged defect. The clear 

language of § 101.060 requires not only that a government know about a specific 

problem, but that it have this knowledge long enough to fix the problem.  

Records show that Siemens regularly inspected and maintained the gate so it 

could handle the large volume of Interstate 10 traffic.16  Siemens visited the gate 

five times in the previous 12 months to tighten bolts and cables, replace a missing 

nut and spring, and perform similar maintenance and repairs.17  The Shooks never 

identified what Harris County should have done to prevent this accident. The gates 

were serviced four months prior to the accident, and a technician reported that he 

checked the system, observed it work, and concluded: “ARMS ARE OPERATING 

AS THEY SHOULD.”18 

 If someone had reported to Harris County that this toll gate arm was not 

working the morning of March 14, 2016, and Harris County ignored the problem for 

days—or even hours—that might have created an issue of fact as to whether Harris 

County’s delay in making repairs was reasonable under § 101.060. However, Mr. 

 
16  Appendix Tab 8, C.R. 178-225 at 194-196. 

17 Appendix Tab 8, C.R. 196-209.  

18 Appendix Tab 8, C.R. 196.  
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Shook admitted the gate arm operated perfectly for the car in front of him, and there 

is no suggestion about what Harris County could have done differently that morning.  

The Court of Appeals’ failure to consider this prong of § 101.060(a)(2) conflicts with 

the statute and this Court’s precedent, discussed, supra.  

III. This error of law is of such importance to the state’s jurisprudence that it 

should be corrected. 

 

This Court should grant review to correct an error that subjects state and local 

government to trial every time a road signal malfunctions—even when officials have 

no notice or opportunity to correct. Texas leads the nation with 683,533 lane miles 

of road19 that suffer natural and manmade disruptions such as hurricanes, freezes, 

heat, dust, construction, vandalism, and power outages.  

If the Appellate Court’s ruling stands, state and local governments will 

effectively lose sovereign immunity for any abnormality in a traffic sign or signal. 

Both rural and urban counties risk liability the moment the wind blows down a speed 

limit sign, a vandal steals a stop sign, or a power outage flickers off a traffic light. It 

will not matter whether officials actually knew about the problem, or had the time or 

resources to send officers to direct traffic.   

Under the standard adopted by the lower court, the mere fact that a traffic light 

once lost power in the past would be construed as notice the moment the traffic light 

 
19  Road Miles by State—A chart of states and number of road miles, Cubit’s Blog, 

https://blog.cubitplanning.com/2010/02/road-miles-by-state/ (retrieved October 12, 2021). 

https://blog.cubitplanning.com/2010/02/road-miles-by-state/
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loses power in the future, and courts would simply overlook the question of whether 

officials had reasonable opportunity to correct the defect. That is not what the 

Legislature intended when it passed § 101.060, and this error should be corrected for 

the benefit of the State and its counties and cities who maintain highways and roads. 

CONCLUSION AND PRAYER 

The Court of Appeals ruling dramatically expands governmental liability well 

beyond the Legislature’s intent and effectively eliminates any requirement that a 

government have notice or an opportunity to correct road sign or signal defects. This 

Court should grant the petition, reverse the lower court’s holding that there is an issue 

of fact as to Harris County’s notice of defect in the toll gate arm, and remand. Petitioner 

also requests any other relief to which it is entitled.  
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HARRIS COUNTY, TEXAS, Appellant 

V. 

DENNIS SHOOK AND JANET SHOOK, Appellees 
 

 

On Appeal from the 55th District Court 

Harris County, Texas 

Trial Court Case No. 2016-54211 
 

 

O P I N I O N 

In this personal injury appeal, we determine whether the conduct alleged falls 

within the waiver of governmental immunity in the Texas Tort Claims Act 
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(“TTCA”).1 Dennis Shook (“Shook”) and his wife Janet Shook sued Harris County, 

alleging that its negligence and a premises defect caused the injuries Shook sustained 

when he struck a tollway gate arm while riding his motorcycle on a Houston-area 

tollway.2 The trial court denied Harris County’s plea to the jurisdiction based on 

governmental immunity. On appeal, Harris County contends the trial court erred by 

denying the jurisdictional plea because (1) Shook alleged a claim for premises 

defect, not a claim for negligence, and (2) there is no evidence of essential elements 

of a premises defect claim.  

For the following reasons, we reverse that part of the trial court’s order 

denying Harris County’s plea to the jurisdiction as to Shook’s claim for negligence 

and render judgment dismissing that claim. We affirm the remainder of the trial 

court’s order.   

Background 

On the morning of March 14, 2016, Shook was commuting to work on his 

motorcycle in the HOV lane of the Katy Freeway. Shook was knocked off his 

motorcycle when he struck the arm of the gate at the tollway’s exit. According to 

Shook, although a green light signaled he could proceed and a vehicle had passed 

 
1  See TEX. CIV. PRAC. & REM. CODE §§ 101.001–.109. 

2  Janet Shook seeks to recover for loss of consortium and loss of household services 

due to her husband’s injuries. Though our references to Shook’s claims herein are 

singular, they also include Janet’s derivative claims.   
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through the tollway gate before him, the tollway gate’s loop-detection system—a 

series of inductive sensors embedded in the pavement that signal the tollway gate 

arm when to open based on the disruption of a magnetic field—failed to detect his 

motorcycle and, thus, the tollway gate arm either did not open or did not stay open 

long enough for him to pass through.  

Shook sued Harris County,3 pleading alternative claims for negligence and 

premises defect. Shook attributed his injuries to Harris County’s failure, through its 

agents and employees, to properly program and maintain “the transportation system, 

specifically the [tollway gate] arm and the coordinating light.” He also attributed his 

injuries to the unreasonably dangerous condition of the tollway, and Harris County’s 

failure to eliminate, reduce, or warn of the dangerous condition despite having actual 

or constructive knowledge thereof. Further, Shook alleged that Harris County failed 

to “correct the malfunction[ing] [tollway gate arm] within a reasonable time after 

notice” and, thus, did not protect tollway users from “the known and unusually high 

risk accompanied by allowing toll highway users to approach, use, and move through 

 
3  Shook also sued the Harris County Toll Road Authority, the City of Houston, the 

maintenance contractors allegedly responsible for inspecting and repairing the 

tollway gate (BP Equipment Company and Siemens Industry, Inc.), and the alleged 

manufacturer of the tollway-gate-arm system (Magnetic Automation Corporation). 

The record does not fully indicate the status of these other parties. But they are not 

before us in this appeal. 
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the area with the dangerous condition of the down [tollway gate] arm while it was 

known that dangerous conditions existed in such area.”  

Shook pleaded multiple waivers of governmental immunity. Relying on the 

TTCA, Shook alleged that the Legislature waived immunity under Section 

101.060(a)(2) because “the dangerous condition and/or malfunction of the [tollway 

gate] arm, a traffic or road sign, signal, or warning device, was not corrected by [ ] 

Harris County within [a] reasonable time after receiving actual and/or constructive 

notice of its condition and/or malfunction.” Shook also alleged that his injury arose 

from a “dangerous condition of [Harris County’s] real property”—that the tollway 

gate arm was either a premises defect or special defect of which Harris County had 

actual or constructive knowledge—and thus Harris County owed him a duty of care 

under Section 101.022 of the TTCA.  

 Harris County answered and filed a combined motion for traditional summary 

judgment, no-evidence summary judgment, and plea to the jurisdiction. In the 

motions for summary judgment, Harris County argued that Shook’s claim sounded 

in premises liability—not negligence—and there was no evidence that Harris County 

had requisite knowledge of an unreasonably dangerous condition on its premises or 

had failed to exercise ordinary care. Based on the same arguments, Harris County 

argued in its plea to the jurisdiction that the trial court lacked subject-matter 
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jurisdiction because there was no waiver of governmental immunity under the 

TTCA.  

After a hearing, the trial court denied Harris County’s plea to the jurisdiction 

by written order. The trial court’s written order does not include any ruling on Harris 

County’s motions for summary judgment.4  

Standard of Review 

Whether the trial court has subject-matter jurisdiction is a question of law, 

which we review de novo. See Tex. Dep’t of Parks & Wildlife v. Miranda, 133 

S.W.3d 217, 226 (Tex. 2004). A plaintiff must allege facts that affirmatively 

establish the trial court’s subject-matter jurisdiction. State v. Holland, 221 S.W.3d 

639, 642 (Tex. 2007). In determining whether the plaintiff has satisfied this burden, 

we construe the pleadings liberally in the plaintiff’s favor and deny the plea to the 

jurisdiction if facts affirmatively demonstrating jurisdiction have been alleged. Id. at 

643; Miranda, 133 S.W.3d at 227. 

When a defendant challenges the sufficiency of jurisdictional facts, the trial 

court must consider relevant evidence submitted by the parties. City of Waco v. 

 
4  The parties disagree whether the lack of an express ruling on Harris County’s 

summary-judgment motions precludes Harris County from arguing that summary 

judgment should have been granted on governmental immunity. We need not 

resolve the dispute because, given the standard of review for a plea to the 

jurisdiction set out below, the result of our analysis on that point would be the same 

as the result of our analysis on the plea to the jurisdiction.  
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Kirwan, 298 S.W.3d 618, 622 (Tex. 2009); Miranda, 133 S.W.3d at 227. In doing 

so, the court will “take as true all evidence favorable to the nonmovant” and “indulge 

every reasonable inference and resolve any doubts in the nonmovant’s 

favor.” Miranda, 133 S.W.3d at 228. When the relevant evidence is undisputed or 

fails to raise a fact question on the jurisdictional issue, the trial court rules on the 

plea to the jurisdiction as a matter of law. Id. at 228. If, however, the evidence creates 

a fact question regarding jurisdiction, the trial court must deny the plea, and the fact 

issue will be resolved by the factfinder. Id. at 227–28. 

Plea to the Jurisdiction 

Harris County raises two issues on appeal. Harris County argues that the trial 

court erred in denying its plea to the jurisdiction based on governmental immunity 

because (1) the alleged negligence is based on a premises defect, not a condition or 

use of tangible personal property, and (2) “it had no actual or constructive notice of 

any alleged defect and [it] exercised ordinary care.”  

A. Waiver of immunity under the TTCA  

Under the doctrine of governmental immunity, political subdivisions in Texas 

enjoy immunity from suit absent a clear and unambiguous waiver of that immunity 

by the Legislature. See City of Hou. v. Williams, 353 S.W.3d 128, 134 (Tex. 2011). 

The TTCA provides a limited waiver of immunity for political subdivisions, 

including counties. Mission Consol. Indep. Sch. Dist. v. Garcia, 253 S.W.3d 653, 
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655 (Tex. 2008); see TEX. CIV. PRAC. & REM. CODE § 101.001(3)(B). Relevant here,5 

immunity is waived for “personal injury and death so caused by a condition or use 

of tangible personal or real property if the governmental unit would, were it a private 

person, be liable to the claimant according to Texas law.” TEX. CIV. PRAC. & REM. 

CODE § 101.021(2); see id. §§ 101.022, .060; Cty. of Cameron v. Brown, 80 S.W.3d 

549, 554 (Tex. 2002). 

B. Classification of cause of action 

To decide Harris County’s first issue, we must decide how to characterize 

Shook’s cause of action. In the trial court, he pleaded alternative causes of action 

based on theories of negligence and premises liability. The TTCA imposes different 

standards of care upon a governmental unit for negligence claims based on “a 

condition or use of tangible personal property” and claims based on a “premises 

defect.” See Sampson v. Univ. of Tex. at Aus., 500 S.W.3d 380, 385 (Tex. 2016) 

(citing TEX. CIV. PRAC. & REM. CODE §§ 101.021(2), 101.022(a)). A claim cannot 

be both a premises defect claim and a claim relating to a condition or use of tangible 

property. See id. at 385–86; Miranda, 133 S.W.3d at 233 (“The [TTCA’s] scheme 

of a limited waiver of immunity from suit does not allow plaintiffs to circumvent the 

 
5  The TTCA also waives immunity for claims involving property damage, personal 

injury, and death arising from the operation or use of a motor-driven vehicle or 

equipment. See TEX. CIV. PRAC. & REM. CODE § 101.021(1). That exception is not 

at issue in this case. 
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heightened standards of a premises defect claim contained in [S]ection 101.022 by 

re-casting the same acts as a claim relating to the negligent condition or use of 

tangible property.”). “Whether a claim is based on a premises defect is a legal 

question.” Sampson, 500 S.W.3d at 385.  

When “liability is predicated not upon the actions of the governmental unit’s 

employees but by reference to the duty of care owed by the governmental unit to the 

claimant for premise and special defects as specified in [S]ection 101.022 of the 

[TTCA],” the claim is based on an allegation of premises liability. DeWitt v. Harris 

Cty., 904 S.W.2d 650, 653 (Tex. 1995); see Sampson, 500 S.W.3d at 388. 

“[N]egligent activity encompasses a malfeasance theory based on affirmative, 

contemporaneous conduct by the owner that caused the injury, while premises 

liability encompasses a nonfeasance theory based on the owner’s failure to take 

measures to make the property safe.” Del Lago Partners, Inc. v. Smith, 307 S.W.3d 

762, 776 (Tex. 2010) (internal citations omitted). Thus, when distinguishing between 

a negligent activity and a premises defect, we must focus on “whether the injury 

occurred by or as a contemporaneous result of the activity itself—a negligent 

activity—or rather by a condition created by the activity—a premises 

defect.” Sampson, 500 S.W.3d at 388 (citing Keetch v. Kroger Co., 845 S.W.2d 262, 

264 (Tex. 1992)). “The distinction lies in whether it is the actual use or condition of 

the tangible personal property itself that allegedly caused the injury, or whether it is 
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a condition of real property—created by an item of tangible personal property—that 

allegedly caused the injury.” Id. 

Within the context of the TTCA, “condition” has been defined as “‘either an 

intentional or an inadvertent state of being.’” Id. (quoting Abutahoun v. Dow Chem. 

Co., 463 S.W.3d 42, 49 (Tex. 2015)). To state a “condition” claim under the TTCA, 

there must be an allegation of “defective or inadequate property.” Id. Furthermore, 

“use” has been defined to mean “‘to put or bring into action or service; to employ 

for or apply to a given purpose.’” Id. (citing Tex. Dep’t of Criminal Justice v. Miller, 

51 S.W.3d 583, 588 (Tex. 2001)). “As with negligent activity claims under common 

law, to state a ‘use’ of tangible personal property claim under the [TTCA], the injury 

must be contemporaneous with the use of the tangible personal property—‘[u]sing 

that property must have actually caused the injury.’” Id. (quoting Miller, 51 S.W.3d 

at 588). 

Our determination turns on whether the contemporaneous “action or service” 

(use) or “state of being” (condition) of the tangible personal property itself caused 

the injury, or whether the tangible personal property created a dangerous real 

property condition, making it a premises defect. See id. “Just as at common law, 

where an activity may create a condition of the premises, under the [TTCA] an item 

of tangible personal property may create a condition of the premises, resulting in a 

premises defect claim.” Id. (citing Keetch, 845 S.W.2d at 264). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039151207&pubNum=0000713&originatingDoc=I3e9cd35086b011e6b8b9e1ce282dafae&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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As described above, Harris County argues that the trial court lacks 

subject-matter jurisdiction over Shook’s negligence cause of action because the 

alleged malfeasance is based on a premises defect, not a condition or use of tangible 

personal property. Although Shook concedes that his allegations related to the failure 

of the loop-detection system to properly communicate with the arm of the tollway 

gate state a claim for a premises defect, which he contends is a claim based on a 

special defect, he responds that he may also maintain a cause of action for negligence 

based on Harris County’s failure to ensure that its maintenance contractor properly 

maintained, inspected, and repaired the gate arm.6 According to Shook, this failure 

of supervision—or failure to maintain, inspect, and repair—supports a waiver of 

immunity based on a theory of negligent activity. Alternatively, Shook argues that 

his claim falls within the waiver of immunity based on the use or condition of 

tangible personal property “because the [tollway] gate arm is . . . an item of personal 

property [which Harris County] used . . . to control traffic flow.”  

To the extent that Shook bases his personal injury claim on the theory that 

Harris County negligently supervised a maintenance contractor, we note that this is 

 
6  Specifically, Shook argues he has “separately and distinctly asserted that despite 

[Harris County’s] assignment of maintenance duties regarding the gate to [a 

maintenance contractor], [Harris County] retained ownership and control of the 

gate, failed to observe that [the maintenance contractor] was in fact . . . not 

performing maintenance at all, and actually knew, because the gate broke 

frequently, that it had a persistent and well-documented tendency to do so. That is 

a negligent activity claim and it is entirely prima facie valid.”  



 

11 

 

not one of the areas for which the Legislature has waived immunity under the TTCA 

and, thus, the trial court could not have denied the plea to the jurisdiction on that 

basis. See id. at 384 (TTCA waives immunity in “three areas when the statutory 

requirements are met: (1) use of publicly owned automobiles; (2) injuries arising out 

of a condition or use of tangible property; and (3) premises defects”).  But further 

analysis is required of Shook’s assertion that the waiver of immunity for claims 

based on the use or condition of tangible personal property is implicated here. 

Harris County argues that because the toll gate arm is permanently affixed to 

the concrete tollway and the loop-detection system is embedded under the concrete, 

Shook’s claim relates to the condition of real property, the tollway, and “not tangible, 

movable personal property.” Shook argues that the tollway gate arm is not 

disqualified from the category of tangible personal property because the tollway gate 

arm is motorized and is designed to move up and down.  

In this regard, we find Harris County’s citation to our sister court’s decision 

in City of Houston v. Harris instructive. See 192 S.W.3d 167 (Tex. App.—Houston 

[14th Dist.] 2006, no pet.). There, the court considered whether a statue affixed near 

an entrance to the Houston Zoo was tangible personal property or real property. Id. 

at 173–75. The court correctly observed that under the TTCA, “the Texas Supreme 

Court has held that real property is defined as ‘land, and generally whatever is 

erected or growing upon or affixed to the land.’” Id. at 173 (quoting Miranda, 133 
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S.W.3d at 229–30). The court further noted that when allegedly defective property 

has been affixed to land or other property, courts have held that the case is based on 

a premises defect, citing as examples premises defect cases involving defective 

window screens, a defective elevator, a defective swing, a defective sprinkler, and a 

defective baseball outfield fence. Id. (collecting cases). Comparing the statue to the 

defective property discussed in these authorities, the court concluded that the 

allegedly defective elephant statue was “not materially different” because it was 

affixed to the ground, and thus the plaintiff’s allegations of injury attributable to the 

statue thus gave rise to a claim for premises defect under the TTCA. Id. at 174.  

There is no evidence or suggestion in this case that the tollway gate was 

temporary in either use or design. Indeed, Shook does not dispute Harris County’s 

assertion that the tollway gate was affixed to the tollway pavement. The maintenance 

records submitted by Shook in his response to the plea to the jurisdiction reference 

the tollway gate’s anchor bolts and suggest the tollway gate was in place for at least 

two years before Shook struck it.  

In addition, Shook’s evidence included the deposition of Richard Goodman, 

a manager of traffic signal maintenance with Harris County, who described the 

tollway gate and its maintenance history. Goodman explained that the tollway gate 

arm is activated by an inductive loop system embedded in the pavement, which he 

described as including coil wire embedded in saw cuts to the pavement. The 
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inductive loop system generates a magnetic field above the pavement. Vehicles 

travelling through the loop system disrupt the magnetic field. The sensitivity 

between the tollway gate and magnetic field is determined based on the setting of a 

detector unit housed in the tollway gate pedestal. The disruption of the magnetic 

field communicates the vehicle’s approach and causes the tollway gate arm to rise. 

The first of three detection zones is embedded in the pavement about 300 to 400 feet 

from the tollway gate, and the second detection zone is embedded midway between 

the first zone and the tollway gate. The final detection zone is at the tollway gate. 

According to Goodman, if the tollway gate and loop-detection system are working 

properly, the tollway gate arm lowers after the vehicle passes through the detection 

zone at the tollway gate.  

Given it is undisputed that the gate is attached to the pavement and operates 

as part of an inductive loop system embedded into the pavement that generates a 

magnetic field on the tollway, we conclude that Shook’s claim involves a premises 

defect. Harris, 192 S.W.3d at 173–74. That the gate arm lifts and lowers—and thus 

is moveable in a sense—does not mandate a different conclusion or create a fact 

issue as to the nature of the property. See Univ. of Tex. Med. Branch at Galv. v. 

Davidson, 882 S.W.2d 83, 85–86 (Tex. App.—Houston [14th Dist.] 1994, no writ) 

(concluding claim related to defective elevator equipment involved premises defect). 

As the Harris court recognized, “Defective elevators, window screens, swings, 
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sprinklers and fences can all be moved or replaced, but the moveable nature of these 

items does not convert them into personal property for the purposes of claims under 

the TTCA.” 192 S.W.3d at 174. Property of that nature stands in contrast to property 

like “[h]ighway barrel signs, . . . [which] are readily moveable and are not affixed to 

the ground.” Id.; see also Tex. Dep’t of Transp. v. Henson, 843 S.W.2d 648, 653 

(Tex. App.—Houston [14th Dist.] 1992, writ denied) (“the barrel-signs were 

moveable, portable and temporary in nature”). The tollway gate, which necessarily 

includes the gate arm, is more analogous to the former. 

Moreover, Shook’s allegation is that the defective condition of the tollway 

gate caused an obstruction on the tollway, which made the tollway unsafe for 

vehicles to pass. Thus, even if the tollway gate arm were tangible personal property, 

the nature of the claim would still be properly characterized under a premises defect 

theory because the use or condition of the tangible personal property created a 

dangerous condition of real property. See Sampson, 500 S.W.3d at 390 (“The 

distinction between a use or condition of tangible personal property claim as opposed 

to a premises defect claim, however, is whether it was the contemporaneous, 

affirmative action or service (use) or the state of being (condition) of the tangible 

property itself that allegedly caused the injury, or whether it was a condition created 

on the real property by the tangible personal property (a premises defect).”); 

Shumake, 199 S.W.3d 279, 284 (Tex. 2006) (explaining negligent activity claims 
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require that “the claimant’s injury result from [the] contemporaneous activity itself 

rather than from a condition created on the premises by the activity”); Keetch, 845 

S.W.2d at 264 (explaining premises defect claim exists when injury allegedly 

occurred as result of condition created by activity). 

We thus conclude that Shook’s cause of action is properly classified as a 

premises defect claim, and not one based on the use or condition of tangible property. 

See Sampson, 500 S.W.3d at 385–86.  

Accordingly, we sustain Harris County’s first issue. 

C. Notice of the condition of the tollway gate arm 

Having classified Shook’s claim as involving a premises defect, we turn to 

Harris County’s second issue concerning the duty element Shook must prove to 

bring the claim under the applicable TTCA waiver of immunity. Harris County urges 

that its duty to Shook is limited to that owed by a private landowner to a licensee 

with respect to an ordinary premises defect (requiring proof that it had actual 

knowledge of an unreasonably dangerous condition presented by the tollway gate 

arm), which is the standard that generally governs claims arising from a premises 

defect when the claimant has not paid for use of the premises or those arising from 

a premises defect “on a toll highway, road, or street[.]” See TEX. CIV. PRAC. & REM. 

CODE § 101.022(a), (c). But Shook urges that he need only establish that Harris 

County had constructive knowledge of the dangerous condition because the tollway 
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gate arm is a special defect, which triggers an alternative standard. See TEX. CIV. 

PRAC. & REM. CODE § 101.022(b). In our view, neither party has accurately stated 

the duty.  

As described above, Shook’s premises defect claim falls within the theories 

of liability for which the TTCA waives governmental immunity in Section 101.021. 

See TEX. CIV. PRAC. & REM. CODE § 101.021 (governmental unit is liable for 

“personal injury . . . caused by a condition or use of . . . real property”). But other 

provisions of the TTCA modify the scope and effect of that waiver. Relevant here 

are Section 101.022—which the parties urge applies with differing effect—and 

Section 101.060(a)(2)—which Shook pleaded and referenced in his appellate brief 

and in our view is controlling as to the duty owed by Harris County.7 See Tex. Parks 

& Wildlife Dep’t v. Sawyer Trust, 354 S.W.3d 384, 389 (Tex. 2011) (stating “real 

substance” of claims, and not pleading labels, determines immunity and 

jurisdiction).  

Section 101.022(a) modifies the elements of a premises defect theory 

otherwise imported from the common law by generally limiting the duty owed by a 

governmental unit to “the duty that a private person owes to a licensee on private 

 
7  Citing McKnight v. Calvert, 539 S.W.3d 447, 454–56 (Tex. App.—Houston [1st 

Dist.] 2017, pet. denied), Shook argues that he has a “viable negligence claim under 

the TTCA” because “Section[s] 101.022 and 101.060 of the [TTCA], read together, 

establish a duty owed by the State to a plaintiff who asserts a premises-liability 

claim involving a traffic signal.”  
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property, unless the claimant pays for the use of the premises.” TEX. CIV. PRAC. & 

REM. CODE § 101.022(a). Section 101.022(c)—on which Harris County relies—

similarly limits the duty owed for claims arising from “a premises defect on a toll 

highway, road, or street[.]” Id. § 101.022(c) (“[T]he governmental unit owes the 

claimant only the duty that a private person owes to a licensee on private property.”). 

That duty consists of not injuring the licensee through willful, wanton, or grossly 

negligent conduct, and to either warn the licensee or make reasonably safe an 

unreasonably dangerous condition of which the owner has actual knowledge and the 

licensee does not. Sampson, 500 S.W.3d at 385; State Dep’t of Highways & Pub. 

Transp. v. Payne, 838 S.W.2d 235, 237 (Tex. 1992).  

Section 101.022(b)—on which Shook primarily relies—sets out an invitee 

standard for premises defect claims that arise from “special defects,” TEX. CIV. 

PRAC. & REM. CODE § 101.022(b), a term the Texas Supreme Court has defined as 

akin to “excavations or obstructions” that threaten the “ordinary users” of roadways 

in “the normal course of travel.” Univ. of Tex. v. Hayes, 327 S.W.3d 113, 116–17 

(Tex. 2010). As compared to a licensee, an invitee need only prove that the premises 

owner knew or reasonably should have known of the unreasonably dangerous 

condition. See Payne, 838 S.W.2d at 237. Section 101.022(b) also contains an 

exemption from the licensee standard for “the duty to warn of the absence, condition, 
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or malfunction of traffic signs, signals, or warning devices as is required by Section 

101.060.”8 TEX. CIV. PRAC. & REM. CODE § 101.022(b).  

Section 101.060 addresses premises defect claims arising from certain 

dangerous conditions involving “a traffic or road sign, signal, or warning device” 

and imposes special limitations on a waiver of immunity in that context. TEX. CIV. 

PRAC. & REM. CODE § 101.060; see Tex. Facilities Comm’n v. Speer, 559 S.W.3d 

245, 255 (Tex. App.—Austin 2018, no pet.) (noting Section 101.060 is not 

stand-alone waiver of immunity but instead modifies waiver of immunity under 

Section 101.021). Section 101.060(a)(2) retains immunity for claims arising from 

“the absence, condition, or malfunction of a traffic or road sign, signal, or warning 

device unless the absence, condition, or malfunction is not corrected by the 

responsible governmental unit within a reasonable time after notice.” TEX. CIV. 

PRAC. & REM. CODE § 101.060(a)(2); see State Dep’t of Highways & Public Transp. 

 
8   To the extent Harris County argues that Section 101.022(b) defines special defects 

to include both “excavations or obstructions on highways, roads, or streets” and “the 

absence, condition, or malfunction of traffic signs, signals, or warning devices as is 

required by Section 101.060,” we disagree. See TEX. CIV. PRAC. & REM. CODE 

§ 101.022(b). The use of the disjunctive “or” in Section 101.022(b) indicates that a 

“special defect” is not inclusive of the “absence, condition, or malfunction of traffic 

signs, signals, or warning devices.” See In re B.N.S., 247 S.W.3d 807, 809 (Tex. 

App.—Dallas 2008, no pet.) (“When used in a statute, the word ‘or’ is typically 

disjunctive and signifies a separation between two distinct ideas.”) (internal 

quotation and citation omitted). Rather, under Section 101.022(b), both “the duty to 

warn of special defects” and, separately, “the duty to warn of the absence, condition, 

or malfunction of traffic signs, signals, or warning devices as is required by Section 

101.060” are exempted from the limitation of duty in Section 101.022(a). See TEX. 

CIV. PRAC. & REM. CODE § 101.022(b). 
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v. Gonzalez, 82 S.W.3d 322, 327 (Tex. 2002) (stating “condition” may be “an 

intentional or inadvertent state of being” and that Section 101.060(a)(2) “requires 

the State to maintain traffic signs in a condition sufficient to perform their intended 

traffic-control function”); Tex. Dep’t of Transp. v. Ramming, 861 S.W.2d 460, 465 

(Tex. App.—Houston [14th Dist.] 1993, writ denied) (recognizing traffic-control 

device’s malfunction may be caused by failure of component part). This Court 

previously held that “notice” under subsection (a)(2) can be “actual” or 

“constructive.” McKnight v. Calvert, 539 S.W.3d 447, 455 (Tex. App.—Houston 

[1st Dist.] 2017, pet. denied).  

“Read together, the net effect of these provisions is that the TTCA waives 

immunity with respect to a premises-defect claim founded on an unreasonably 

dangerous condition arising from ‘the absence, condition, or malfunction of a traffic 

or road sign, signal, or warning device’ only in instances where the governmental 

unit had actual or constructive notice of the ‘absence, condition, or malfunction’ and 

failed to correct it within a ‘reasonable time’ thereafter.” Speer, 559 S.W.3d at 252 

(quoting TEX. CIV. PRAC. & REM. CODE § 101.060(a)(2)); see McKnight, 539 S.W.3d 

at 455–56. Such a claim is not subject to the licensee standard generally imposed by 

Section 101.022(a). See TEX. CIV. PRAC. & REM. CODE § 101.022(b); Speer, 559 

S.W.3d at 252. But the statute provides the governmental unit a safe harbor once it 
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“correct[s]” the “absence, condition, or malfunction.” See TEX. CIV. PRAC. & REM. 

CODE § 101.060(a)(2). 

The question then becomes whether subsection (a)(2)’s “traffic or road sign, 

signal, or warning device” applies to the tollway gate arm on which Shook’s 

premises defect claim is based. When read with its surrounding statutory context, 

we conclude that it does. See, e.g., TGS-NOPEC Geophysical Co. v. Combs, 340 

S.W.3d 432, 439 (Tex. 2011) (“We . . . consider statutes as a whole rather than their 

isolated provisions [and] presume that the Legislature chooses a statute’s language 

with care, including each word chosen for a purpose, while purposefully omitting 

words not chosen.” (citations omitted)); City of Rockwall v. Hughes, 246 S.W.3d 

621, 625–26 (Tex. 2008) (recognizing courts are to use “any technical or particular 

meaning the words have acquired” in lieu of “plain and common meaning” when so 

defined or “apparent from [ ] context”).  

Section 101.060(b) specifies that “[t]he signs, signals, and warning devices 

referred to in this section are those used in connection with hazards normally 

connected with use of the roadway.” TEX. CIV. PRAC. & REM. CODE § 101.060(b). 

In this regard, the statute denotes a class of roadway hazards that are distinguished 

from special defects, which, again, are akin to “excavations or obstructions on 

highways, roads, or streets” and thus are “special” in the sense of presenting an 

“unexpected and unusual danger” to ordinary users of the roadway. See Denton Cty. 
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v. Beynon, 283 S.W.3d 329, 331–32 (Tex. 2009) (“[A] court cannot classify as 

‘special’ a defect that is not linked to an excavation or obstruction on a roadway.” 

(quotation omitted)); Payne, 838 S.W.2d at 238–39 & n.3 (condition of same class 

of excavation or obstruction would characteristically present “unexpected and 

unusual danger” to roadway users, although “unexpected and unusual danger” is not 

independent requirement or element of special defect). “Against [this] backdrop, 

‘hazards normally connected with the use of the roadway’ is a term of contrast 

contemplating hazards more routinely or inherently connected with roadway use, 

such as relating to vehicle speed, intersecting paths of movement, or features of the 

roadway that do not rise to equivalence with excavations or obstructions.” Speer, 

559 S.W.3d at 254. 

The record supports that Shook’s claim arose from a “condition” or 

“malfunction” of “a traffic or road sign, signal, or warning device” in a sense 

relevant to Section 101.060(a)(2). Harris County argues that the “Interstate 10 toll 

gate is a traffic barrier designed to separate traffic and prevent collisions” and that 

its “very purpose is to stop traffic.” The crash report prepared by a Texas Peace 

Officer and attached to Harris County’s plea to the jurisdiction describes the tollway 

gate arm’s function in signaling traffic how to proceed through an intersection. The 

crash report states: 

The driver of unit 1 [Shook] approached the . . . intersection where the 

gate arm failed to raise as it is intended to when a vehicle approaches 
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the light. This particular intersection has a gate arm to help prevent 

vehicle[s] from entering the wrong ramp. 

 

Shook’s deposition testimony, also submitted with Harris County’s jurisdictional 

plea, confirms that the gate arm’s function was to control the flow of traffic through 

the intersection at the tollway exit. In this regard, the tollway gate arm acts as a 

traffic-control device that governs intersecting paths of movement and thus is in the 

nature of a hazard normally connected with the use of a roadway. See TEX. CIV. 

PRAC. & REM. CODE § 101.060(b); Speer, 559 S.W.3d at 254.  

Because the tollway gate arm falls within the purview of a “traffic or road 

sign, signal, or warning device” under Section 101.060(a)(2) and Shook’s claim is 

based on its condition or malfunction, we disagree with Harris County that a fact 

issue must exist as to its actual knowledge of an allegedly dangerous condition of 

the tollway gate arm. This Court’s precedent instructs that a fact issue on 

constructive notice will suffice to avoid dismissal of Shook’s claim. See McKnight, 

539 S.W.3d at 455 (“Section 101.060(a)(2) requires ‘notice’ of the relevant absence, 

condition, or malfunction. This ‘notice’ can be ‘actual’ or ‘constructive.’”); see also 

Kenneally v. Thurn, 653 S.W.2d 69, 71–72 (Tex. App.—San Antonio 1983, writ 

ref’d n.r.e.) (reversing summary judgment based on governmental immunity because 

there was “sufficient evidence to raise a question of fact as to whether the condition 

had existed for such a length of time that City, in the exercise of reasonable diligence, 

should have discovered it”). Shook’s premises defect claim is thus not subject to 



 

23 

 

dismissal based on a lack of evidence of actual knowledge or actual notice. See 

McKnight, 539 S.W.3d at 455–56; see also City of Aus. v. Lamas, 160 S.W.3d 97, 

101 (Tex. App.—Austin 2004, no pet.) (“[S]ubsection (a)(2) [of Section 101.060] 

does not require actual notice.”). 

In premises defect cases, constructive knowledge of a dangerous condition, 

which is equivalent to constructive “notice,” may be established by facts or 

inferences that the condition could develop over time.” McKnight, 539 S.W.3d at 

455–56; see Sampson, 500 S.W.3d at 397. Shook’s evidence submitted in opposition 

to Harris County’s jurisdictional plea included a two-page document produced in 

discovery by Harris County’s maintenance contractor. The document purports to 

summarize the service calls made for the tollway gate at issue between March 2014 

and January 2018—roughly the two years before the accident and the two years after 

the accident.  

The summary of the pre-accident service calls indicates that the tollway gate 

at issue was serviced 13 times in the two years before the accident. Multiple service 

calls involved the tollway gate arm being stuck down or malfunctioning. Repairs 

specifically involving the loop-detection system are noted twice. An entry for July 

7, 2014—about 18 months before the accident—reads:  

[R]eported arm has been hit[.] [U]pon arrival arm has been hit[.] [B]ent 

arm back to it[s] original position[,] also tested loop to make sure that 

the arm goes up and down[.] [O]bserved car going thru hot lane gates 

was operational.  
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Another reference to the loop-detection system is found in the entry for a service call 

on November 19, 2015—about four months before the accident—which reads:  

UPON ARRIVAL ARMS WHERE [sic] DOWN. SET SIGN ON 

LOOPS AND ARMS WHEN UP BUT NOTICE [THEY WERE] NOT 

COMING DOWN. POWER CYCLE UNIT, AND PAST THRU AND 

ARMS ARE OPERATING AS THEY SHOULD. CLOSE BOTH 

DOOR ON GATES UP AND LOCK THEM UP. RESET ALL LOOP 

DETECTORS, SET SIGN ON LOOP AND ARMS ARE NOW 

OPERATING NORMAL . . . .  

Viewing the evidence that the tollway gate arm failed on multiple occasions 

before the accident and required 13 service calls in the light most favorable to Shook, 

as we must, we conclude it is sufficient to raise a fact issue as to whether Harris 

County had reason to know, i.e., notice, that the condition of the tollway gate arm 

was not sufficient to perform its intended traffic-control function and failed to 

correct it within a reasonable time after notice.9 See, e.g., McKnight, 539 S.W.3d at 

455–56 (evidence showing tree limbs obscured stop sign and police officer had 

patrolled area for ten years was sufficient to permit factfinder to find constructive 

notice); Capshaw v. Tex. Dep’t of Transp., 988 S.W.2d 943, 946 (Tex. App.—El 

Paso 1999, pet. denied) (reasonableness of time that passed between notice and 

correction was fact question); State v. Norris, 550 S.W.2d 386, 391–92 (Tex. Civ. 

 
9  Harris County frames its duty as involving the exercise of ordinary care. However, 

our conclusion that Section 101.060(a)(2) states the duty owed in this case means 

that the inquiry is whether the “condition” or “malfunction” of the “traffic or road 

sign, signal, or warning device” was “corrected . . . within a reasonable time after 

notice.” TEX. CIV. PRAC. & REM. CODE § 101.060(a)(2). 
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App.—Corpus Christi 1977, writ ref’d n.r.e.) (evidence indicating traffic signal light 

system in question was old, in need of replacement, frequently malfunctioned, and 

was generally in defective condition was evidence of notice). 

Consequently, a fact issue exists concerning the trial court’s jurisdiction under 

Section 101.060(a)(2) over Shook’s claim arising from the “condition” or 

“malfunction” of the tollway gate arm as a “traffic or road sign, signal, or warning 

device.” TEX. CIV. PRAC. & REM. CODE § 101.060(a)(2); see Lamas, 160 S.W.3d at 

100 (“If evidence raises a fact issue concerning the court’s jurisdiction, it would be 

inappropriate for the court to grant a plea to the jurisdiction.”); see also Lorig v. City 

of Mission, 629 S.W.2d 699, 701 (Tex. 1982) (question whether city had notice of 

stop sign’s obstruction from view was fact question that precluded summary 

judgment under TTCA); Zambory v. City of Dallas, 838 S.W.2d 580, 583 (Tex. 

App.—Dallas 1992, writ denied) (summary judgment under TTCA was not 

appropriate based on existence of multiple fact issues, including whether city 

received notice), disapproved of on other grounds by City of Grapevine v. Sipes, 195 

S.W.3d 689, 693–95 (Tex. 2006).  

 Because Harris County’s plea to the jurisdiction is only a procedural hurdle, 

we make no conclusion regarding whether the merits of Shook’s claim will satisfy 

the requisite notice and reasonableness standards under Section 101.060(a)(2). Our 
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only conclusion is that the trial court properly denied the plea to the jurisdiction as 

to this claim. See Miranda, 133 S.W.3d at 227–28. 

Accordingly, we overrule Harris County’s second issue.  

Conclusion 

Having concluded that Shook’s cause of action may not be characterized as 

one for negligence, we reverse the part of the trial court’s order denying Harris 

County’s plea to the jurisdiction as to the negligence claim and render judgment 

dismissing that claim. Because the evidence raises an issue of fact as to Harris 

County’s notice of the gate arm’s condition or malfunction, however, we affirm the 

part of the trial court’s order denying Harris County’s plea to the jurisdiction as to 

Shook’s premises defect claim.  

 

 

       Amparo Guerra 

       Justice 

 

Panel consists of Justices Countiss, Rivas-Molloy, and Guerra. 
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First District of Texas 

 

NO. 01-19-00656-CV 

 

HARRIS COUNTY, TEXAS, Appellant 

 

V. 

 

DENNIS SHOOK AND JANET SHOOK, Appellees 

 

Appeal from the 55th District Court of Harris County. (Tr. Ct. No. 2016-54211). 

 

 This case is an appeal from the order denying the appellant’s plea to the jurisdiction, 

which was signed by the trial court on August 27, 2019. After submitting the case on the 

appellate record and the arguments properly raised by the parties, the Court holds that there 

was reversible error in the portion of the trial court’s order that denied the appellant’s plea 

to the jurisdiction as to the appellees’ negligence claim. Accordingly, the Court reverses 

this portion of the trial court’s judgment. The Court further renders judgment granting the 

plea to the jurisdiction as to the appellees’ negligence claim. 

 The Court further holds that there was no reversible error in the remaining portions 

of the trial court’s order. Therefore, the Court affirms the remaining portions of the trial 

court’s order. 



 The Court orders that the appellant, Harris County, Texas, pay one half of the 

appellate costs. The Court orders that the appellees, Dennis Shook and Janet Shook, jointly 

and severally, pay one half of the appellate costs. 

 The Court orders that this decision be certified below for observance. 

Judgment rendered August 31, 2021. 

Panel consists of Justices Countiss, Rivas-Molloy, and Guerra. Opinion delivered by 

Justice Guerra. 
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Tab 5 

Deposition excerpts of Plaintiff Dennis Shook 

(C.R. 650 & 653) 
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Dennis Shook 

CAUSE NO. 2016-54211 

DENNIS SHOOK, an Wife 

JANET SHOOK 

Vs. 

IN THE DISTRICT COURT OF 

HARRIS COUNTY, TEXAS 

HARRIS COUNTY TOLL ROAD 
AUTHORITY, HARRIS COUNTY, an 
THE CITY OF HOUSTON 55TH JUDICIAL DISTRICT 

ORAL AND VIDEOTAPED DEPOSITION OF 
DENNIS SHOOK 

NOVEMBER 21, 2018 

ORAL, DEPOSITION OF DENNIS SHOOK, produced as a 

witness at the instance of the Defendants, and duly 

sworn, was taken in the above-styled and numbered cause 

on the 21st of November, 2018, beginning at 00:00 p.m. 

to 00:00 p.m., before Karen Geddes, CSR in and for the 

State of Texas, reported by machine shorthand, at The 

iasw Office cf Alton C. Tdd, The Law Office of Alton C. 

Tocld, 312 Friendswood Drive, Friendswood, Texas, 

pursuant to the Texas ules cf Civil Procedure and the 

provisions stated on the record or attached hereto. 

EXHIBIT ; 
Southwest Reporting & Video Service, Inc. Registration #189 

713-650-1800 swreptproduction@swreporting.com 

Dennis Shook 

CAUSE NO, 2016-54211 

DENNIS SHOOK, and Wife 
JANET SHOOK 

Vs. 

HARRIS COUNTY TOLL ROAD 
AUTHORITY, HARRIS COUNTY, and 
THE CITY OF HOUSTON 

IN THE DISTRICT COURT OF 

HARRIS COUNTY, TEXAS 

55TH JUDICIAL DISTRICT 

ORAL AND VIDEOTAPED DEPOSITION OF 
DENNIS SHOOK 

NOVEMBER 21, 2018 

ORAL, DEPOSITION OF DENNIS SHOOK, proauced as a 

witness at the instance of the Defendants, and duly 

sworn, was taken in the above-styled and numbered cause 

on the 21st of November, 2018, beginning at 00:00 p.m. 

to 00:00 p.m., before Karen Geddes, CSR in and for the 

State of Texas, reported by machine shorthand, at The 

iasw Office cf Alton C. Todd, The Law Office of Alton C. 

Tocld, 312 Friendswood Drive, Friendswood, Texas, 

pursuant to the Texas ues cf Civil Procedure and the 

provisions stated on the record or attached hereto. 

EXHIBIT 

Southwest Reporting & Video Service, Inc. Registration #189 
713-650-1800 swreptproduction@swreporting.com 



650 

Dennis Shook 
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A. Yes. 
Q. How many beers might you have had that Sunday 

before? 
A. Three or four. 
Q. In your medical records it said you'd generally 

have about six a day. Which is correct? Six a day that 
you told medical providers or three or four? 

MR. TODD: Object to form. 
THE WITNESS: On that particular day, three 

orfour4. 
BY MS. KELLER: 

Q. Okay. How do you remember that? 
A. Because I was out there washing and polishing 

the motorcycle all day and then I grilled later that 
evening. It was late. 

Q. Okay. So what time do you think you grilled? 
A. Six, seven o'clock. 
Q. Okay. When did you start drinking the beers? 
A. About that time. 
Q. So you started -- you had three or four beers 

starting at around six or seven at night? 
A. Uh-huh. 
Q. Okay. When do you think you had your last 

beer? 
A. 8:30. 

55 

Q. Okay. Did you have company that evening? 
A. Not that I recall. 
Q. Okay. And this day -- the day of the accident 

was the day after we set our clocks ahead, right? 
A. Yes. 
Q. Okay. So previously when you've been driving 

to work, the sun was already up or coming up, correct? 
A. Yes. 
Q. So this was the first day you're driving back 

to work in the year 2016 when the time has changed and 
now it's dark outside, isn't it? 

A. Yes. 
Q. Yeah You were asked about the time because 

there's some reports that made it look like it happened 
at around 5:50 a.m I think that's actually what your 
counsel told us in a letter, 5:50 a.m The police 
report said 6:29. 

MR. TODD: Object to the form 
BY MS. KELLER: 

Q. But we do know -- is it correct that the 
accident was sometime between 5:50 a.m and 6:29 a.m, 
correct? 

A. Correct, yes. 
Q. Okay. The sun was not up yet, was it? 
A. No. 
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Q. Okay. So you're driving down the HOV lane and 
it's dark, correct? 

A. No. 
Q. It's not dark. Streetlights? 
A. High mast, well-lit. 
Q. So it's well-lit from the streetlights, but no 

sun, correct? 
A. Yes. 
Q. Okay. And as you were driving along the HOV 

lane at sometime around 6:00 a.m, how crowded was it on 
the HOV lane? 

A. Notvery. 
Q. Okay. So as you approach the HOV exit, there 

was no backup traffic, correct? 
A. No. 
Q. Okay. Do you know approximately how far ahead 

of you the -- was the next vehicle? Could you see a 
vehicle in front of you? 

A. Yes. 
Q. Approximately when you -- let's just say after 

you got over the overpass, when you get over that 
overpass, can you see the exit in the light? 

A. Yes. 
Q. Okay. Once you got over that overpass, how far 

ahead of you was the next vehicle? 

57 

A. Approximately 300 feet. 
Q. 300 feet. And I'm awful in imagining that. So 

how many car lengths might that be ahead of you? That's 
quite a few, isn't it? 

MR. MCTAGGART: A football field. 
BY MS. KELLER: 

Q. That's football field? 
A. That's a football field. 
Q. Okay. So basically you sort of had the road to 

yourself in a sense? 
A. Yes. 
Q. Okay. Did you -- were you able to watch that 

other vehicle as it made it past the gates and through 
the intersection? 

A. Yes. 
Q. Do you recall if it went straight, to the right 

or to the left? 
A. Straight. 
Q. It went straight. So you're behind the vehicle 

and it's gone on through the light and you're coming 
down that hill, right? 

A. Yes. 
Q. Before you even get to the overpass, what gear 

were you in? 
A. I'm sorry? 

15 (Pages 54 to 57) 
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A. Yes. 
Q. How many beers might you have had that Sunday 

before? 
A. Three or four. 
Q. In your medical records it said you'd generally 

have about six a day. Which is correct? Six a day that 
you told medical providers or three or four? 

MR. TODD: Object to form. 
THE WITNESS: On that particular day, three 

orfour4. 
BY MS. KELLER: 

Q. Okay. How do you remember that? 
A. Because I was out there washing and polishing 

the motorcycle all day and then I grilled later that 
evening. It was late. 

Q. Okay. So what time do you think you grilled? 
A. Six, seven o'clock. 
Q. Okay. When did you start drinking the beers? 
A. About that time. 
Q. So you started -- you had three or four beers 

starting at around six or seven at night? 
A. Uh-huh. 
Q. Okay. When do you think you had your last 

beer? 
A. 8:30. 
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Q. Okay. Did you have company that evening? 
A. Not that I recall. 
Q. Okay. And this day -- the day of the accident 

was the day after we set our clocks ahead, right? 
A. Yes. 
Q. Okay. So previously when you've been driving 

to work, the sun was already up or coming up, correct? 
A. Yes. 
Q. So this was the first day you're driving back 

to work in the year 2016 when the time has changed and 
now it's dark outside, isn't it? 

A. Yes. 
Q. Yeah You were asked about the time because 

there's some reports that made it look like it happened 
at around 5:50 a.m I think that's actually what your 
counsel told us in a letter, 5:50 a.m The police 
report said 6:29. 

MR. TODD: Object to the form 
BY MS. KELLER: 

Q. But we do know -- is it correct that the 
accident was sometime between 5:50 a.m and 6:29 a.m, 
correct? 

A. Correct, yes. 
Q. Okay. The sun was not up yet, was it? 
A. No. 
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Q. Okay. So you're driving down the HOV lane and 
it's dark, correct? 

A. No. 
Q. It's not dark. Streetlights? 
A. High mast, well-lit. 
Q. So it's well-lit from the streetlights, but no 

sun, correct? 
A. Yes. 
Q. Okay. And as you were driving along the HOV 

lane at sometime around 6:00 a.m, how crowded was it on 
the HOV lane? 

A. Notvery. 
Q. Okay. So as you approach the HOV exit, there 

was no backup traffic, correct? 
A. No. 
Q. Okay. Do you know approximately how far ahead 

of you the -- was the next vehicle? Could you see a 
vehicle in front of you? 

A. Yes. 
Q. Approximately when you -- let's just say after 

you got over the overpass, when you get over that 
overpass, can you see the exit in the light? 

A. Yes. 
Q. Okay. Once you got over that overpass, how far 

ahead of you was the next vehicle? 
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A. Approximately 300 feet. 
Q. 300 feet. And I'm awful in imagining that. So 

how many car lengths might that be ahead of you? That's 
quite a few, isn't it? 

MR. MCTAGGART: A football field. 
BY MS. KELLER: 

Q. That's football field? 
A. That's a football field. 
Q. Okay. So basically you sort of had the road to 

yourself in a sense? 
A. Yes. 
Q. Okay. Did you -- were you able to watch that 

other vehicle as it made it past the gates and through 
the intersection? 

A. Yes. 
Q. Do you recall if it went straight, to the right 

or to the left? 
A. Straight. 
Q. It went straight. So you're behind the vehicle 

and it's gone on through the light and you're coming 
down that hill, right? 

A. Yes. 
Q. Before you even get to the overpass, what gear 

were you in? 
A. I'm sorry? 
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Q. You weren't going to hit anyone if you did 

that, right? 
A. The gate arm. 
Q. Okay. But not in -- there was no cars to your 

left? 
A. No. 
Q. Okay. Doyouknowhowclosely-you said you 

were getting over into the right-haod lane. As you were 
pulling into the right-haod lane, do you know how close 
you were to the arms at that point? And when we're 
talking about the arms, we're talking about those arms 
that go up and down, correct? 

A. Correct, yes. 
Q. So how close were you to the arms as you were 

pulling into the right-haod lane? 
A. Eighty, ninety feet. 
Q. Okay. So you're eighty to ninety feet away. 

If we're going by football fields, that's not quite a 
football field; is that right? How much is it? 

A. About a third of a football field. 
Q. I actually just looked up how much is a 

football field yesterday for another matter and now the 
number escapes me. I'm not good with numbers. It's 
like llO, 150? 

MR. MCTAGGART: It depends if you include 
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the end zones. 
MS. KELLER: That's right. I included the 

end zones. 
MR. TODD: Are you from Texas? 
MS. KELLER: Yes. 
MR. TODD: You must not be from Texas. 
MS. KELLER: Houston native. 
MS. THORNTON: That's right. 
MS. KELLER: So yes. 
MR. TODD: You didn't go to Friday night 

football. 
MS. KELLER: No, I didn't, so -- but I was 

an Oiler's fan, so - 
BY MS. KELLER: 

Q. So you're about eighty or ninety feet from the 
gate arms as you're pulling into the right-haod lane and 
when you crested the overpass, were you able to observe 
were the arms up at the time you were cresting the 
overpass? 

A. Yes. 
Q. Okay. And at what point -- and you contend 

that they were up and then they started closing, 
correct? 

A. Yes. 
Q. At what point did you observe that the arms 

11: 44 l 

11:44 2 

11:44 3 

11:44 4 

11:44 5 

11:44 6 

11:44 7 

11:44 8 

11:44 9 

11:44 10 

11:44 11 

11:44 12 

11:44 13 

11:44 14 

11:44 15 

11:44 16 

11:44 17 

11:44 18 

11:44 19 

11:45 20 

11:45 21 

11:45 22 

11:45 23 

11:45 24 

11:45 25 

11: 45 1 

11: 45 2 

11: 45 3 

11: 45 4 

11: 45 5 

11: 45 6 

11: 45 7 

11: 45 8 

11: 45 9 

11:45 10 

11:45 11 

11:45 12 

11:45 13 

11:45 14 

11:45 15 

11:45 16 

11:45 17 

11:45 18 

11:45 19 

11:45 20 

11:45 21 

11:46 22 

11:46 23 

11:46 24 

11:46 25 

68 
were closing? How far away were you? 

A. Eighty to ninety feet. 
Q. Okay. So at eighty to ninety feet away you 

observed that they're starting to come back down? 

A. Yes. 
Q. And there are two arms, correct? 

A. Yes. 
Q. And they come toward each other, correct? 

A. Yes. 
Q. Were both arms moving? Were they synchronized 

and both moving down or was one moving independently of 

the other? 

A. Both. 
Q. Both were coming down? 

A. Yes. 
Q. At the same rate? 

A. Yes. 
Q. So it appeared that, you know, at some point 

they would both be horizontal at the same time? 

A. Yes. 
Q. Okay. So as soon as you say that you observed 

the arms coming down, what was your reaction? What did 

you do with your bike? 

A. I tucked my head with my helmet down to the 
tank and had my hand on the front brake, foot on the 
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back brake. 

Q. And did you actually deploy the brakes or did 
youjust- 

A. They were already deployed. I just applied 
more pressure. 

Q. Okay. And why did you bring your head down to 
the gas tank? 

A. I didn't want to lose my head to the gate. 
Q. Okay. And did you do anything in terms of 

steering, or bikes are sort of different, but leaning 
to --to chaoge the direction of travel that you were 
in? 

A. No. 
Q. So you were in the right lane and you continued 

to go straight in that right lane? 
A. Yes. 
Q. You made no attempt to go left, then, correct? 
A. No. 
Q. You just went straight? 
A. Yes. 
Q. So at that point, you were closer to the base 

of the arm that's attached to the mechanism where it 
swivels, correct? 

A. No. 
Q. No? Where were you in terms of -you were on 
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Q. You weren't going to hit anyone if you did 

that, right? 
A. The gate arm. 
Q. Okay. But not in -- there was no cars to your 

left? 
A. No. 
Q. Okay. Doyouknowhowclosely-you said you 

were getting over into the right-haod lane. As you were 
pulling into the right-haod lane, do you know how close 
you were to the arms at that point? And when we're 
talking about the arms, we're talking about those arms 
that go up and down, correct? 

A. Correct, yes. 
Q. So how close were you to the arms as you were 

pulling into the right-haod lane? 
A. Eighty, ninety feet. 
Q. Okay. So you're eighty to ninety feet away. 

If we're going by football fields, that's not quite a 
football field; is that right? How much is it? 

A. About a third of a football field. 
Q. I actually just looked up how much is a 

football field yesterday for another matter and now the 
number escapes me. I'm not good with numbers. It's 
like llO, 150? 

MR. MCTAGGART: It depends if you include 
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the end zones. 
MS. KELLER: That's right. I included the 

end zones. 
MR. TODD: Are you from Texas? 
MS. KELLER: Yes. 
MR. TODD: You must not be from Texas. 
MS. KELLER: Houston native. 
MS. THORNTON: That's right. 
MS. KELLER: So yes. 
MR. TODD: You didn't go to Friday night 

football. 
MS. KELLER: No, I didn't, so -- but I was 

an Oiler's fan, so - 
BY MS. KELLER: 

Q. So you're about eighty or ninety feet from the 
gate arms as you're pulling into the right-haod lane and 
when you crested the overpass, were you able to observe 
were the arms up at the time you were cresting the 
overpass? 

A. Yes. 
Q. Okay. And at what point -- and you contend 

that they were up and then they started closing, 
correct? 

A. Yes. 
Q. At what point did you observe that the arms 
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were closing? How far away were you? 

A. Eighty to ninety feet. 
Q. Okay. So at eighty to ninety feet away you 

observed that they're starting to come back down? 

A. Yes. 
Q. And there are two arms, correct? 

A. Yes. 
Q. And they come toward each other, correct? 

A. Yes. 
Q. Were both arms moving? Were they synchronized 

and both moving down or was one moving independently of 

the other? 

A. Both. 
Q. Both were coming down? 

A. Yes. 
Q. At the same rate? 

A. Yes. 
Q. So it appeared that, you know, at some point 

they would both be horizontal at the same time? 

A. Yes. 
Q. Okay. So as soon as you say that you observed 

the arms coming down, what was your reaction? What did 

you do with your bike? 

A. I tucked my head with my helmet down to the 
tank and had my hand on the front brake, foot on the 
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back brake. 

Q. And did you actually deploy the brakes or did 
youjust- 

A. They were already deployed. I just applied 
more pressure. 

Q. Okay. And why did you bring your head down to 
the gas tank? 

A. I didn't want to lose my head to the gate. 
Q. Okay. And did you do anything in terms of 

steering, or bikes are sort of different, but leaning 
to --to chaoge the direction of travel that you were 
in? 

A. No. 
Q. So you were in the right lane and you continued 

to go straight in that right lane? 
A. Yes. 
Q. You made no attempt to go left, then, correct? 
A. No. 
Q. You just went straight? 
A. Yes. 
Q. So at that point, you were closer to the base 

of the arm that's attached to the mechanism where it 
swivels, correct? 

A. No. 
Q. No? Where were you in terms of -you were on 
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Q Would any calls be made to you? 

response. 

Q So you were sort of the liaison between your 

issues or questions they had about our performance or 

escalation point for Harris County if there was any 

company and Harris County? 

A Correct. 

Q And then part of your job was to make sure that 

the contract was performed? 

A Correct. 

Q Now, if there was a call-in for a work order, 

would you have any responsibility relative to the 

time. 
responded to in accordance with the contract response 

performance of the work under the work order? 

A My responsibility was to ensure that it got 

9 

:3 

33 

33 

1$ 

& 

231 

2¢ 

24 

22 

19 

17 

Rey Ruiz 5(17-20) 
········································································································Page· 17 ·--1······································································································· Page· 1 g ·· 

functions relative to the maintenance of those systems? 1 Q 2016. 

2 A idid. } 2 A I'm familiar with -- with the request that we 

Q And what was that function? } 3 received from --from Harris County. 

A twas the contract manager for the Harris County j 4 Q And is that from reviewing the records? 

5 maintenance contract that Siemens had, and so lwas j s A Correct. 

5 responsible for managing the staff tor this contract of j ¢ Q Because at the time that the request was made, it 

technicians, service coordinators, fiscal responsibility j 7 would not have come through you? 

3 for it as far as performance of it. And l was the } a A Correct. ! 
j 9 Q Now, we believe it would have gone to Nia Thomas 

o who was the service coordinator, correct? 

A Correct. 

Q Who did Ms. Thomas report to at that time? 

A Her operations manager would have been William 

Tucker. 

Q And what was his title? 

A Operations manager. 

Q And operations over what? 

A Our whole southeast division of -- so he would be 

over all account managers, field staff, coordinators. 

Q As far as the work that would be done in 

connection with gate systems {ike we have here, what is 

that called? What -- what department does it fall under? 

A Within Siemens? 

Q Yes. 

•••••••••••••••••··••••••···································································································· ·························································· .. ······· .. ·................ . � 
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What is 

Q Okay. And is it -- I would assume they have 

several service departments within Siemens or maybe not? 

A We{i, within the whole company, yes. 

Q Okay. And I'm trying to figure out the name of 

A Intelligent Transportation Systems. 

Q Okay. And as far as the organization af that 

department, we know that Nia Thomas is a service 

3 

8 

5 the service for traffic gates like we have here. 

s that department? 

A it would be ITS. 

Q Which stands for? 

$ 

1 

9 

12 coordinator, correct? 

1? A Correct. 

:4 Q Williarn Tucker is over that department? 

15 A Correct. 

32.65 Q Is William Tucker over other departments? 

17 A No. 

t8 Q So that's his primary responsibility? 

9 A Yes. 

20 a In March of '16 who would William Tucker have 

2t reported to? 

22 A Steven Teal. 

23 Q Steven Teal? 

2° 3 Yes. 

25 Q And what was Mr. Teal's title? 

2.9 

11 

Nia? 

t believe it was Nia Thomas. 

the standard work flow would for them to call our service 

coordinator and she would dispatch to the most available 

technician, 

Q So sort of the chain of command was that if Harris 

County had a question, they would cal the service - 
what did you call it? 

A Coordinator. 

Q Coordinator. And it was the coordinator's job to 

assign the task to whoever she thought appropriate? 

A Correct, based on the level of, you know, call 

necessary. 

Q And who was the service coordinator in March of 

16?7 
A 
Q 

& 

5 

& 

& 

• 
1.0 

A Yes, N-}-A. 
Q And Ms. Thomas, is she still with Siemens? 

A She's still with Siemens but she's also within my 

z9 group as well, which is building technologies. 

2¢ Q Now, are you -- are you familiar with the work 

2 that was done by Siemens at the intersection and gate 

22 systemn that we're here about? 

23 A On this particular date or just - 
24 Q On this -- well, during that timeframe. 

25 A I- 
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Q And then part of your job was to make sure that 

the contract was performed? 

A Correct. 
Q Now, if there was a call-in for a work order, 
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functions relative to the maintenance of those systems? 1 Q 2016. 

2 A idid. } 2 A I'm familiar with -- with the request that we 
Q And what was that function? } 3 received from --from Harris County. 
A twas the contract manager for the Harris County j 4 Q And is that from reviewing the records? 

5 maintenance contract that Siemens had, and so lwas j s A Correct. 

5 responsible for managing the staff tor this contract of j ¢ Q Because at the time that the request was made, it 

technicians, service coordinators, fiscal responsibility j 7 would not have come through you? 

3 for it as far as performance of it. And l was the } a A Correct. ! 
j 9 Q Now, we believe it would have gone to Nia Thomas 

o who was the service coordinator, correct? 

A Correct. 

Q Who did Ms. Thomas report to at that time? 

A Her operations manager would have been William 

Tucker. 

Q And what was his title? 

A Operations manager. 

Q And operations over what? 

A Our whole southeast division of -- so he would be 

over all account managers, field staff, coordinators. 
Q As far as the work that would be done in 

connection with gate systems {ike we have here, what is 

that called? What -- what department does it fall under? 

A Within Siemens? 
Q Yes. 
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What is 

Q Okay. And is it -- I would assume they have 

several service departments within Siemens or maybe not? 

A We{i, within the whole company, yes. 
Q Okay. And I'm trying to figure out the name of 

A Intelligent Transportation Systems. 
Q Okay. And as far as the organization af that 

department, we know that Nia Thomas is a service 

3 

8 

5 the service for traffic gates like we have here. 

s that department? 

A it would be ITS. 
Q Which stands for? 

$ 

1 

9 

12 coordinator, correct? 

1? A Correct. 

:4 Q Williarn Tucker is over that department? 

15 A Correct. 

32.65 Q Is William Tucker over other departments? 

17 A No. 

t8 Q So that's his primary responsibility? 

9 A Yes. 

20 a In March of '16 who would William Tucker have 

2t reported to? 

22 A Steven Teal. 

23 Q Steven Teal? 

2° 3 Yes. 

25 Q And what was Mr. Teal's title? 

2.9 

11 

Nia? 

t believe it was Nia Thomas. 

the standard work flow would for them to call our service 
coordinator and she would dispatch to the most available 
technician, 

Q So sort of the chain of command was that if Harris 

County had a question, they would cal the service - 
what did you call it? 

A Coordinator. 

Q Coordinator. And it was the coordinator's job to 

assign the task to whoever she thought appropriate? 

A Correct, based on the level of, you know, call 

necessary. 

Q And who was the service coordinator in March of 

16?7 
A 
Q 
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• 
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A Yes, N-}-A. 
Q And Ms. Thomas, is she still with Siemens? 

A She's still with Siemens but she's also within my 
z9 group as well, which is building technologies. 

2¢ Q Now, are you -- are you familiar with the work 

2 that was done by Siemens at the intersection and gate 

22 systemn that we're here about? 

23 A On this particular date or just - 
24 Q On this -- well, during that timeframe. 

25 A I- 
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STATEMENT REGARDING ORAL ARGUMENT 

 

 Harris County does not request oral argument in this accelerated appeal 

because the dispositive issues have been authoritatively decided by case law, the 

facts and legal arguments are adequately presented in the briefs and record, and the 

decisional process would not be significantly aided by oral argument.  

This case involves the simple issue of whether the trial court misapplied the 

Texas Tort Claims Act. As a matter of law, Plaintiffs’ claims are not subject to the 

Texas Tort Claims Act because: (1) a toll road sensor and gate assembly is not 

tangible personal property under the Act and (2) Harris County cannot be liable for 

a premise defect on the toll road when the alleged defect arose suddenly and 

without notice. Accordingly, the issues for review can be decided on the pleadings.   
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STATEMENT OF THE CASE 

 

Nature of the Case: On March 14, 2016, Dennis Shook drove his 

Screamin’ Eagle Harley Davidson into a closed 

toll gate arm on the I-10 HOV lane near the North 

Post Oak exit. The gate was visible and not hidden 

or concealed in any way, and the road was well-

lighted. Plaintiffs allege the gate malfunctioned 

and failed to open for Mr. Shook as designed. 

Plaintiffs sued under the Texas Tort Claims Act 

and simultaneously claimed the toll gate was both 

tangible personal property and a premise defect. 

Harris County filed a plea to the jurisdiction and 

motion for summary judgment because Plaintiffs’ 

negligence claim is subsumed into his premise 

liability claim, and his premises liability claim is 

defective as a matter of law because Harris County 

had no notice or reasonable opportunity to respond 

to any defect, as required by the Tort Claims Act. 

 

Trial Court: The Honorable Latosha Lewis Payne, 55th District 

Court of Harris County, Texas.  Trial Court Cause 

No. 2016-54211.  

 

Trial Court’s Disposition: On August 27, 2019, the trial court denied Harris 

County’s plea to the jurisdiction and motion for 

summary judgment without providing written 

reasons.  
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STATEMENT OF JURISDICTION 

 

 This Honorable Court has jurisdiction over this accelerated interlocutory 

appeal under Tex. Civ. Prac. & Rem. Code § 51.014(a)(8) and Tex. Civ. Prac. & 

Rem. Code § 51.014(f).  

 

 

 

STATEMENT OF ISSUES PRESENTED 

 

Issue 1:  

Did the lower court err in not dismissing Plaintiffs’ negligence claim because it is 

subsumed into their premise liability claim? 

 

 

Issue 2:  

Did the lower court err in not dismissing Plaintiffs’ premise liability claim because 

Harris County had no actual or constructive notice of any alleged defect and 

exercised ordinary care? 

 

 

 



TO THE HONORABLE JUSTICES: 

 

 Appellant Harris County submits this Initial Brief and respectfully represents 

as follows:  

STATEMENT OF THE FACTS 

On March 14, 2016, Dennis Shook drove his Screamin’ Eagle Harley 

Davidson motorcycle into a closed toll gate1 on the Interstate 10 HOV lane at the 

North Post Oak exit. The roadway was well-lighted,2 with little traffic,3 and the 

gate was clearly visible and not hidden or concealed in any way. Plaintiffs claim 

the accident occurred because the gate did not open (or stay open) for Mr. Shook’s 

motorcycle, and Mr. Shook did not stop quickly enough to avoid a collision.4  

Mr. Shook admits the toll gate was open and working properly seconds 

earlier, and he testified he was 300 feet behind a car and “watch[ed] that other 

                                                 
1 The “gate” is also referred to as an “arm.”    

2 Appendix Tab 5, C.R. 650, Shook deposition at 56:2-5. (Q: …it’s dark, correct?  A: No.  Q: It’s 

not dark.  Streetlights?  A: High mast, well-lit.”) 

3 Appendix Tab 5, C.R. 650, Shook deposition at 56:13-15. (“Q: So as you approach the HOV 

exit, there was no backup traffic, correct?  A: No.”); Shook deposition at 57:9-11. (“Q: So 

basically you sort of had the road to yourself in a sense?  A: Yes.”); C.R. 652, Shook deposition 

at 65:12-15 (“Q: … I guess that early in the morning, first day after the time change, it was a 

fairly lightly traveled HOV lane?  A: Yes.”)  

4 A witness reported that Mr. Shook drove into the closed gate at 45 mph without slowing down, 

or even braking. C.R. 632-635 at 634. Mr. Shook testified the gate had been open (and 

apparently functioning properly) but it closed in front of him unexpectedly. C.R. 641-642.  
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vehicle as it made it past the gates and through the intersection.”5 The gate did not 

close until he was only “eighty to ninety feet” away.6  

Harris County paid Siemens Industry, Inc. (“Siemens”) to maintain portions 

of its toll road infrastructure, including this gate.7 Service logs establish the gate 

was regularly inspected and serviced, and there were no reported problems in the 

120 days prior to Mr. Shook’s accident.8  

Plaintiffs asserted claims for negligence and premises liability under the 

Texas Tort Claims Act. Harris County filed a plea to the jurisdiction and summary 

judgment on both claims because: (1) Plaintiffs’ negligence claim is subsumed into 

their premise liability claim and (2) Plaintiffs’ premise liability claim fails as a 

matter of law because Harris County exercised reasonable care and had no actual 

or constructive notice of this sudden and unexpected defect. The lower court 

denied Harris County’s motions without providing reasons. Harris County appeals 

and seeks reversal because, under these facts, the Tort Claims Act does not create 

subject matter jurisdiction over Harris County.   

                                                 
5 Appendix Tab 5, C.R. 650, Shook deposition at 57:12-14. (Q: …were you able to watch that 

other vehicle as it made it past the gates and through the intersection?  A: Yes.”)  

6  Appendix Tab 5, C.R. 653, Shook deposition at 67:25-68:2.     

7 C.R. 493, Ray Ruiz deposition at 17:4-19:1.  

8  C.R. 178-225 at 194-196. The records show no problems with the gate between November 16, 

2015 and the accident on March 14, 2016. On the November 16 visit, records note the Harris 

County Sheriff’s Office reported a problem. A Siemens technician responded, reset the sensors, 

and noted: “ARMS ARE NOW OPERATING NORMAL. WHILE OBSERVING BOTH 

GATES SEVERAL CLEANING TRUCK PAST THRU AND ARMS ARE OPERATING AS 

THEY SHOULD.”  Appendix Tab 6, C.R. 196. See also, chart at C.R. 517-518. 
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PROCEDURAL HISTORY 

Plaintiffs sued Harris County and the Harris County Toll Road Authority on 

August 15, 2016.9 On January 9, 2018, Plaintiffs filed their Third Amended 

Petition—their live complaint.10 On April 18, 2019, Harris County filed a 

combined plea to the jurisdiction and motion for summary judgment.11 Plaintiffs 

filed a response on May 24, 2019,12 an amended response to Harris County’s 

motion for summary judgment on June 12, 2019,13 and an amended response to 

Harris County’s plea to the jurisdiction on June 14, 2019.14  Harris County replied 

on July 5, 2019,15 and Plaintiffs supplemented on July 10, 2019.16 The parties 

argued their motions on June 27 and August 16, 2019.17 On August 27, 2019, the 

lower court denied Harris County’s motions without reason.18 Harris County filed 

this accelerated interlocutory appeal on August 30, 2019.19  

                                                 
9  C.R. 7-55. Plaintiffs sued both Harris County and the Harris County Toll Road Authority. On 

April 18, 2019, the lower court dismissed claims against the Harris County Toll Road Authority 

as redundant to the claims against Harris County. See, C.R. 1484-1485 and R.R. at 19-20.  

10  C.R. 294-307.  

11  C.R. 615-771.  

12  C.R. 811-949.  

13  C.R. 978-1115. 

14  C.R. 1116-1251. 

15  C.R. 1252-1318.  

16  C.R. 1319-1476.  

17  The August 16, 2019 hearing is contained at R.R. 1-22.  

18  Appendix Tabs 1 & 2, C.R. 1482 & 1484-1485.  

19  C.R. 1490-1492. 



 4 

SUMMARY OF THE ARGUMENT 

After three years of litigation, it is clear that the allegations in Plaintiffs’ 

Third Amended Petition fall outside the limited waiver of sovereign immunity 

under Tex. Civ. Prac. & Rem. Code § 101.001, et seq. (“Texas Tort Claims Act”). 

The lower court lacked jurisdiction and erred in denying—without reason—Harris 

County’s plea to the jurisdiction and motion for summary judgment.  

The lower court should have dismissed Plaintiffs’ negligent use of personal 

property claim because an allegedly defective toll gate and sensor bolted to and 

embedded under the concrete of a toll road is not tangible personal property. A 

claim involving a defect in something permanently attached to real property (such 

as a toll road) can only be brought as a premise liability claim, and it cannot be 

recast as negligence. 

The lower court should have dismissed Plaintiffs’ premise liability claim 

because there is no allegation—much less evidence—that Harris County had actual 

or constructive knowledge of the specific alleged defect in the toll gate on the day 

of Mr. Shook’s accident. Mr. Shook claims the gate worked properly until only 

seconds before his accident, and records show no reported problems in the 

previous 120 days. Harris County could not have warned about, or responded to, a 

malfunction it did not know about. Accordingly, Plaintiffs cannot satisfy the 

elements required in a premise defect case under the Tort Claims Act.  
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ARGUMENT 

I. Standard of review 

 

 A trial court may not allow litigation to proceed without first determining 

that it has subject matter jurisdiction. Texas Dep’t of Parks & Wildlife v. Miranda, 

133 S.W.3d 217, 226 (Tex.2004). A trial court has no subject matter jurisdiction 

over claims against governmental units unless the claims fall squarely within the 

scope of the Texas Tort Claims Act. Miranda, 133 S.W.3d at 224–25.  

A governmental unit may challenge a trial court’s jurisdiction through a plea 

to the jurisdiction or motion for summary judgment, and if denied, the government 

may file an accelerated interlocutory appeal under Tex. Civ. Prac. & Rem. Code § 

51.014(a)(8) and § 51.014(f). Subject matter jurisdiction is a question of law 

reviewed de novo. Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 928 

(Tex.1998); Harris County v. Estate of Ciccia, 125 S.W.3d 749, 752 (Tex. App.—

Houston [1st Dist.] Dec. 23, 2003, pet. denied). 

II. Plaintiffs have a high burden to defeat governmental immunity.  

 

A.  Texas has only waived sovereign immunity in three narrow areas. 

The concept of sovereign immunity began with the English monarchy (“the 

king cannot be sued”) and was adopted in the United States.  Alexander Hamilton 

noted in the Federalist Papers:  

It is inherent in the nature of sovereignty not to be amenable to suit of 

an individual without its consent.  This is the general scheme and the 
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general practice of mankind; and the exception, of one of the 

attributes of sovereignty, is now enjoyed by the government of every 

State in the Union.  

Federalist No. 81, at 487.  Texas first recognized in 1847 that “[a] state cannot be 

sued in her own courts without her own consent, and then only in the manner 

indicated by that consent.”  Rufus K. Hosner v. John Deyoung, Surveyor, etc., 1 

Tex. 764 (1847).    

In 1970, Texas passed the Texas Tort Claims Act, which waived government 

immunity in three areas – use of public automobiles, premise defects, and injuries 

arising out of the condition of property or use of property.  In 1985, the Texas 

Legislature codified the Texas Tort Claims Act into Section 101, et seq., of the 

Texas Civil Practices & Remedies Code.   

B.  Any waiver of immunity must be “beyond doubt.”  

 

In recent years, the Supreme Court and Legislature reaffirmed the high 

burden a party asserting a waiver of immunity bears. In 2001, the Legislature 

codified Texas Gov’t Code § 311.034, which requires “clear and unambiguous 

language” to waive immunity:   

In order to preserve the legislature’s interest in managing state fiscal 

matters through the appropriations process, a statute shall not be 

construed as a waiver of sovereign immunity unless the waiver is 

effected by clear and unambiguous language . . . Statutory 

prerequisites to a suit, including the provision of notice, are 

jurisdictional requirements in all suits against a government entity.  
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In applying § 311.034, the Texas Supreme Court does not permit damages 

against a government entity unless an underlying statute waives immunity “beyond 

doubt.” It has further held “we generally resolve ambiguities by retaining 

immunity.” Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 697 (Tex. 

2003)(emphasis added).  The policy rationale behind this is as true today as it was 

in 1970: “[s]ubjecting the government to liability may hamper governmental 

functions by shifting tax resources away from their intended purposes toward 

defending lawsuits and paying judgments.” Texas Natural Resources Conservation 

Com’n v. IT-Davy, 74 S.W.3d 849, 854 (Tex. 2002).  

C.  Immunity is properly raised by a plea to the jurisdiction or motion 

for summary judgment. 

 

Political subdivisions in Texas may raise governmental immunity by a plea 

to the jurisdiction, which challenges either the pleadings or the existence of 

jurisdictional facts.  Miranda, 133 S.W.3d at 226-227 (Tex. 2004).  When a plea 

challenges the pleadings, a court must “consider relevant evidence submitted by 

the parties when necessary to resolve the jurisdictional issues raised.”  Id. at 227.  

However, it is plaintiff’s duty to affirmatively plead and prove jurisdiction to hear 

a lawsuit under the Texas Tort Claims Act, and a trial court does not err if it 

refuses to allow discovery when jurisdiction can be determined from the pleadings. 

Donohue v. Butts, 516 S.W.3d 578, 582 (Tex. App.—San Antonio 2017, no pet.). 
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Whether a court has subject matter jurisdiction over a claim is a question of 

law to be reviewed de novo. Texas Natural Res. Conservation Comm’n v. IT-Davy, 

74 S.W.3d 849, 855 (Tex. 2002). Under Tex. Civ. Prac. & Rem. Code § 

51.014(a)(8) and § 51.014(f), this Court may consider an interlocutory appeal of 

the denial of a dismissal based on sovereign immunity.  

III.  First Issue for Review: Did the lower court err in not dismissing 

Plaintiffs’ negligence claim because it is subsumed into their premise 

liability claim? 

 

Under the Texas Tort Claims Act, a plaintiff may bring a negligence claim 

when injury or death is caused by a condition or use of tangible personal property. 

However, when the injury or death is caused by a premise defect, a plaintiff may 

only bring a premise liability claim.20  These two claims cannot overlap. 

Plaintiffs improperly brought both claims and argued that the toll road 

sensors and gate is both tangible personal property and real property and that 

Harris County is liable under both a negligence theory and a premise liability 

theory.21 The Texas Supreme Court expressly prohibits this.  

In the Miranda case, a woman was injured by a falling tree branch at Garner 

State Park while standing at a campsite recommended by a park ranger. The 

Miranda plaintiffs asserted claims against the Texas Department of Parks and 

                                                 
20  Appendix Tab 3, Tex. Civ. Prac. & Rem. Code § 101.021 

21  See Plaintiffs’ amended response to Harris County’s plea to the jurisdiction at C.R. 1119.   
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Wildlife based on premise liability and the negligent condition of tangible property 

because the park failed to reduce or warn of the risk of falling tree limbs. The 

Supreme Court held: 

The Tort Claims Act’s scheme of a limited waiver of immunity from 

suit does not allow plaintiffs to circumvent the heightened standards 

of a premises defect claim contained in section 101.022 by re-casting 

the same acts as a claim relating to the negligent condition or use of 

tangible property. . . Other Texas courts have recognized that to allow 

plaintiffs to characterize premises defect claims as claims caused by 

the negligent condition or use of personal or real property would 

render the Legislature’s heightened requirements for premises defect 

claims meaningless.  

Miranda, 133 S.W.3d at 233 (citations and analysis of other cases omitted). See 

also, City of Houston v. Harris, 192 S.W.3d 167, 174 (Tex. App.—Houston [14th 

Dist.] 2006, no pet.)(injury from an elephant statue is premise liability because the 

elephant was “erected or growing upon or affixed to land”). 

In another case, the Fourteenth Court of Appeals held a claim for defective 

elevator equipment was based on premise liability because the elevator was affixed 

to real property and the danger “arises from” that property. Similarly, injury from a 

highway culvert, security screen, floor wax, and algae growth are premise defects:  

Both parties have argued convincingly that a defective elevator is 

either a premises defect or a condition or use of tangible personal 

property. We are convinced the answer to this problem does not lie in 

classifying an elevator’s “attributes” as belonging either to the 

category of “premises defects” or “use or condition of property”. Such 

an exercise would be futile. 
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Rather, the answer lies in the limitation language of § 101.022(a). A 

premises defect is a defect or dangerous condition that arises from a 

condition on the premises. For example, a negligently waxed floor; a 

culvert running perpendicular to, and under, a highway; a security 

screen permanently affixed to an exterior window; and slippery, wet 

algae growth on rocks at the base of stairs leading down from the 

Galveston seawall, are all premises defects. State v. Tennison, 509 

S.W.2d 560 (Tex.1974); State Dept. of Highways v. Payne, 838 

S.W.2d 235 (Tex.1992); Billstrom v. Memorial Medical Center, 598 

S.W.2d 642, 647 (Tex.Civ.App.—Corpus Christi 1980, no writ); 

Blankenship v. County of Galveston, 775 S.W.2d 439 (Tex.App.—

Houston [1st Dist.] 1989, no writ). Each injury above arose from a 

dangerous condition existing on the property.22 

 

 In another case, a Texas Department of Transportation employee drove 

through a ditch, severed a hydraulic hose on the trailer his truck was pulling, and 

leaked fluid on a highway. A motorcyclist drove through the fluid, slipped, 

crashed, and was injured. Although the employee’s use of tangible personal 

property (a truck) was the initial factor in the accident, the court of appeals held 

that was too attenuated to state a negligence claim. The case was analyzed under 

the heightened premise liability standard:  

However, the evidence shows that Mr. Mackey’s injuries were not 

directly related to the activity itself—the employment of the TxDOT 

truck—instead, his injuries were the result of the hydraulic leak, 

which created the slippery condition on Highway 21. Because Mr. 

Mackey’s case did not involve the contemporaneous actions or 

omissions in others’ conduct, and his injuries were caused by a 

                                                 
22 University of Texas Medical Branch at Galveston v. Davidson, 882 S.W.2d 83, 85 (Tex. 

App.—Houston [14th Dist.] 1994, no writ). Conversely, a claim for negligent use of tangible 

personal property might arise from the use of temporary, movable traffic cones, football 

protective equipment, a life preserver, or a screwdriver. Id.  
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condition created by the employment of the TxDOT truck, namely the 

consequential leakage of hydraulic fluid from the vehicle, the 

negligent activity theory of liability is not applicable in this case, and 

Mr. Mackey is limited to a premises defect theory of liability.23 

 

The Supreme Court has held that negligent use of property requires 

“affirmative, contemporaneous conduct by the owner that caused the injury” while 

premise liability is “a nonfeasance theory based on the owner’s failure to take 

measures to make the property safe.” Del Lago Partners, Inc. v. Smith, 307 S.W.3d 

762, 776 (Tex. 2010). The Supreme Court has further held that a claim is either a 

negligent activity or a premise defect based on whether it is “the actual use or 

condition of the tangible personal property itself that allegedly caused the injury, or 

whether it is a condition of real property—created by an item of tangible personal 

property—that allegedly caused the injury. Sampson v. University of Texas at 

Austin, 500 S.W.3d 380, 388 (Tex. 2016).  

In the Keetch case, the Supreme Court affirmed a trial court’s refusal to 

submit a negligence charge to a jury in a case involving a store employee’s 

spraying liquid on the floor, which resulted in a patron slipping. The Court 

explained: “Keetch may have been injured by a condition created by the spraying 

but she was not injured by the activity of spraying.” Keetch v. Kroger Co., 845 

S.W.2d 262, 264 (Tex. 1992). 
                                                 
23  Texas Dep’t of Transp. v. Mackey, 345 S.W.3d 760, 767 (Tex. App.—El Paso 2011, pet 

denied). 
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In this case, Plaintiffs do not even identify what tangible personal property 

they believe caused Mr. Shook’s injury. Plaintiffs’ Third Amended Petition alleges 

a sensor embedded under the concrete failed to detect Mr. Shook’s Harley, which 

caused the toll gate not to open.24 Both the sensor and the toll gate assembly are 

permanently attached to the concrete, and Plaintiffs’ claim arises from a 

permanent, fixed, stationary feature of a toll road—not tangible, movable personal 

property. During oral argument on August 16, 2019, Plaintiffs’ counsel conceded, 

and the trial court agreed:  

MR. TODD:  You can’t separate the arm and the way the system works 

THE COURT:  That’s not all together?  

MR. TODD:  It’s all together.  

THE COURT:  I would think it’s all together.25  

 This “system” forms part of the toll road and can be analogized to an 

electrical or plumbing system where wires or pipes are buried under a house and 

connected to fixtures above ground. A defect in such a system would clearly be a 

premise defect, regardless of how that alleged defect came to be. Accordingly, the 

lower court erred in not dismissing Plaintiff’s claim against Harris County for the 

negligent use of tangible personal property.  

                                                 
24  Plaintiffs’ Third Amended Petition alleges Mr. Shook was injured because “the loop detector 

failed to detect Plaintiff Dennis Shook’s vehicle…” C.R. 296 (emphasis added).  

25 R.R. at 17. 
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IV.  Second Issue for Review: Did the lower court err in not dismissing 

Plaintiffs’ premise liability claim because Harris County had no actual 

or constructive notice of any alleged defect and exercised ordinary care? 

 

A.  Standard for a premise defect on a toll road.  

  

The lower court also erred in not dismissing Plaintiffs’ premise liability 

claim. Because Plaintiffs’ claim arises from an alleged defect on a toll highway, 

Tex. Civ. Prac. & Rem. Code § 101.022(c) limits Harris County’s duty to that 

owed to a licensee.26 Thus, Plaintiffs had the burden of proving:    

(1) The condition of the tollway posed an unreasonable risk of harm, and 

 

(2) Harris County actually knew of the danger, and 

 

(3) Mr. Shook did not know of the danger, and  

 

(4) Harris County failed to exercise ordinary care to protect Mr. Shook. 

Harris County exercises ordinary care if it either warns of the 

condition or makes the condition reasonably safe, and 

 

(5) Harris County’s failure to exercise ordinary care caused injury.   

 

State v. Williams, 940 S.W.2d 583 (Tex. 1996); Texas Department of 

Transportation v. Mackey, 345 S.W.3d 762 (Tex. App.—El Paso 2011, pet. 

denied).27  

                                                 
26  Claimants in a premises defect action are classified as either invitees, licensees, or trespassers. 

An invitee is a person who enters land with the owner’s knowledge for the mutual benefit of 

both. A licensee is a person who enters land with the owner’s consent, but for the licensee’s own 

convenience. A trespasser is a person who enters land without authority. Mayer v. Willowbrook 

Plaza Ltd. Partnership, 278 S.W.3d 901 (Tex. App. [14th Dist.] 2009, no pet.).   

27  Plaintiffs represented to the lower court that their only duty to defeat sovereign immunity was 

“to show by a preponderance of the evidence that it [the toll gate] did malfunction and he [Mr. 
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B.  Toll road users are licensees—not invitees—and the toll gate was not 

a special defect.  

 

1. Plaintiffs are required to show actual notice in a premise defect 

case and constructive notice when there is a special defect.    

Plaintiffs argued to the lower court that the gate was a special defect under 

Section 101.022(b).28 The determination of whether a condition is a premise defect 

or a special defect is a question of law. Hanna v. Impact Recovery Systems, Inc. 

295 S.W.3d 380, 392 (Tex. App.—Beaumont 2009, pet. denied). 

When there is a special defect, a plaintiff is an invitee, rather than a licensee. 

The difference between an invitee and a licensee is that if Mr. Shook were an 

invitee, he would only have been required to show that Harris County had 

constructive—rather than actual—knowledge of a serious risk that the North Post 

Oak toll gate would close in front of him. Hanna, 295 S.W.3d at 391-392. In this 

case, the gate was not a special defect, and Mr. Shook was a licensee required to 

show Harris County had actual knowledge.  

2. The toll gate was not a special defect.   

 

Section 101.022(b) defines a special defect as “excavations or obstructions 

on highways, roads, or streets” or “the absence, condition, or malfunction of traffic 

signs, signals, or warning devices as is required by Section 101.060.” This is 

                                                                                                                                                             

Shook] was proximately thereby injured.” C.R. 822. Under that standard, a Texas government 

would be strictly liable for anything that occurs on public property. That is clearly not correct. 

28 C.R. 299 (Plaintiffs’ Third Amended Petition).  
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narrowly construed and contemplates a serious, obstruction that is large, unusual, 

unexpected, and physically impairs a vehicle’s ability to travel. Texas Dep’t of 

Transp. v. York, 284 S.W.3d 844, 847 (Tex. 2009). 

For example, a four to nine-foot hole covering 90 percent of a road’s width 

at a depth of six to 10-inches was a special defect.  County of Harris v. Eaton, 573 

S.W.2d 177, 179 (Tex. 1978). However, a layer of loose gravel is not a special 

defect. York, 284 S.W.3d 844, 846–47 (Tex. 2009). A two and a half foot by one 

foot “bump” in a road is not a special defect. Hindman v. State Dep’t of Highways 

& Pub. Transp., 906 S.W.2d 43, 43–44 (Tex. App.—Tyler 1994, writ denied).  A 

two-inch elevation change between traffic lanes is not a special defect. City of 

Dallas v. Reed, 258 S.W.3d 620, 622 (Tex. 2008). A detour with a sudden 90-

degree turn during road construction is not a special defect. State v. Rodriguez, 985 

S.W.2d 83, 86 (Tex.1999).  

A hazard can never be a special defect if it is something a motorist might 

anticipate. In the Sipes case, an appellate court held that tall grass obstructing a 

motorist’s view was not a special defect because “…grass and weeds growing 

along an East Texas highway in July are neither unexpected nor unusual. Motorists 

can and should anticipate grass and weeds growing along a median when the 

weather is conducive to such a condition.” Sipes v. Texas Dep't of Transp., 949 

S.W.2d 516, 521 (Tex. App.—Eastland 1997, writ denied).   
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In Hanna, the Beaumont court of appeals considered a case where a 

motorcyclist ran into a curb placed in the middle of a highway to keep vehicles 

from changing lanes. The appellate court held this traffic barrier was not a special 

defect because it was deliberately placed, not unexpected, and its purpose was “to 

encourage safe use of the road” by providing a “physical barrier” between traffic. 

Hanna, 295 S.W.3d at 391-392. 

Under § 101.056, governments are immune from suit for their decisions in 

designing roadways and safety equipment. “The exception’s purpose is to avoid 

judicial review or interference with those policy decisions committed to the other 

branches of government.” Stephen F. Austin State Univ. v. Flynn, 228 S.W.3d 653, 

Similar to the highway curb in the Hanna case, the Interstate 10 toll gate is a 

traffic barrier designed to separate traffic and prevent collisions. In fact, the 

maintenance logs cited by Plaintiffs in their response to Harris County’s plea to the 

jurisdiction illustrate why this gate has such high social utility. On March 27, 2015, 

the gate stopped a vehicle from driving onto Interstate 10 in the wrong direction. 

The gate sacrificed a support leg in the process, but it did its job and may have 

prevented a head-on collision.29   

                                                 
29  C.R. 208 (“Hotramp gates reported to be damaged by a wrong way moving vehicle. Found 

gates to be in correct position and working properly. Found the support leg for the end of the arm 

to be hit and on the side of the road…No other problems were found upon departure.”)  

657 (Tex.2007); Ramirez, 74 S.W.3d 864, 867; Rodriguez, 985 S.W.2d at 86.  
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The toll gate that Mr. Shook ran into was not hidden or an unexpected 

“excavation” or “obstruction” as contemplated by Section 101.022(b). Its very 

purpose is to stop traffic. Just as a motorist is expected to anticipate that a bridge 

might ice during winter, a road might flood in a storm, or a highway might have a 

physical barrier to separate traffic, a licensed motorcycle driver in an HOV or toll 

lane should reasonably anticipate that a mechanical gate that regulates traffic might 

not open for myriad reasons. Another motorist might have hit and damaged the 

gate, the power could be out, a component could be broken, or a sensor might not 

register his vehicle. A motorist approaching a toll gate has a duty to watch for the 

possibility that the gate does not open and regulate his speed accordingly.30 

Accordingly, the toll gate is not a special defect, and Mr. Shook was a licensee.  

C.  Harris County had no actual or constructive knowledge of any defect 

in the North Post Oak toll gate that would cause the sensor not to 

register Mr. Shook’s Harley.    

  

 Regardless of whether this case is analyzed under the licensee standard used 

in a toll road case or the invitee standard for special defects, the outcome is the 

same: Harris County did not have actual or constructive contemporaneous 

knowledge of any alleged malfunction that would cause this gate to endanger a 

motorist by not opening on March 14, 2016 at 6:29 a.m.   

                                                 
30 Mr. Shook has particular insight into this hazard because he works for the Texas Department 

of Transportation maintaining traffic devices. C.R. 454.  
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 Under the Tort Claims Act, it is not enough for a government to know of 

past problems—or potential future problems—on a roadway. The Act requires 

specific knowledge of the exact defect at the time it caused injury. In the Reyes 

case, a 14-year-old girl was swept from a van by flood waters on a Laredo street 

with a history of flooding. A local resident called 911 four or five times in the 

hours before to warn that water was rising along the road. The Supreme Court held 

the City did not have specific, contemporaneous knowledge that water was high 

enough to imperil motorists:   

Awareness of a potential problem is not actual knowledge of an 

existing danger. Had there been testimony that a 911 operator 

received a credible report at about the time of the accident that the 

crossing had actually flooded and was imperiling motorists, there 

would have been evidence the City had actual knowledge of a 

dangerous condition. 

Reyes v. City of Laredo, 335 S.W.3d 605, 609 (Tex. 2010). 

 

Mr. Shook’s own words are fatal to his case. He admitted the toll gate was 

working only seconds before he hit it, and he watched a vehicle 300 feet in front of 

him drive through without difficulty.31 He further admitted he had no evidence that 

Harris County knew of any defect in the gate that morning.32 As a motorist, Mr. 

Shook had a duty to watch the gate in front of him, and he was in the best position 

                                                 
31  Appendix Tab 5, C.R. 650.  

32  Mr. Shook admitted at deposition that the only notice Harris County had was “trouble tickets 

at that intersection previously.” C.R. 457 (emphasis added). As discussed, there had not been a 

trouble ticket for that gate in 120 days. See, Appendix Tab 6, C.R. 196. 
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to know whether it was working. Mr. Shook knew of the alleged malfunction 

before Harris County did, and there is no evidence that anyone else notified the 

County about a potential problem with the North Post Oak gate that morning.  

Plaintiffs argued to the lower court that Harris County should have generally 

known of problems with the gate because of service visits that occurred after Mr. 

Shook’s accident. Harris County does not own a time machine or possess 

clairvoyance, and the lower court should not have considered evidence of post-

accident events in an attempt to establish pre-accident knowledge. In its de novo 

review, this Court should reject any effort by Plaintiffs to present evidence 

regarding the gate after March 14, 2016.   

This Court should also reject any argument that a gate malfunction months 

or years earlier established notice—that is far too attenuated. Just as the Supreme 

Court held in Reyes that a road’s prior history of flooding did not put a city on 

notice of flooding on a particular morning, any problem with the toll gate that was 

corrected months or years earlier cannot show actual notice on March 14, 2016. 

Records show that Siemens regularly maintained and repaired the gate and it 

functioned properly and accommodated the large volume of Interstate 10 traffic 

without incident every day for the previous 120 days.33  

                                                 
33 C.R. 178-225 at 194-196. See also, chart at C.R. 517-518. 
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Plaintiffs also argued that Harris County was somehow liable because 

Siemens supposedly failed to perform annual maintenance on the gate the year 

before. However, records show Siemens visited the gate five times in the previous 

12 months to tighten bolts and cables, replace a missing nut and spring, and 

perform similar maintenance and repairs.34 Plaintiffs never identified what 

maintenance should have occurred or how it would have prevented this accident. 

The gates were serviced four months prior to the accident, and a technician 

reported that he checked the system, observed it work, and concluded: “ARMS 

ARE OPERATING AS THEY SHOULD.”35   

CONCLUSION AND PRAYER 

 Without providing reasons, the lower court created subject matter 

jurisdiction that is unauthorized under the Texas Tort Claims Act. Under this 

holding, any plaintiff injured on public property can “render the Legislature’s 

heightened requirements for premise defect claims meaningless” by recasting a 

premise claim “as a claim relating to the negligent condition or use of tangible 

property.” 36  

Further, this holding allows a plaintiff to proceed with a premise liability 

claim against a public entity even when the entity had no notice (actual or 

                                                 
34 C.R. 196-209.  

35  Appendix Tab 6, C.R. 196. 

36  Miranda, 133 S.W.3d at 233 (Tex. 2004). 
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constructive) or opportunity to correct the specific defect that led to the injury. The 

lower court tacitly adopted Plaintiffs’ suggestion that a government entity is 

strictly liable for anything that occurs on its property.37 If this stands, any slight 

defect on public land in Texas creates instant liability. This would eviscerate 

sovereign immunity and runs contrary to the Legislature’s intent.  

Harris County respectfully requests that after de novo review, this Court find 

Plaintiffs’ negligence claim is subsumed into their premise liability claim and that 

Harris County had no actual or constructive notice of the alleged toll gate 

malfunction that led to Mr. Shook’s injury.  Harris County further requests that this 

Court reverse the lower court’s denial of Harris County’s plea to the jurisdiction 

and motion for summary judgment and dismiss the case against Harris County in 

its entirety for lack of subject matter jurisdiction, with all costs taxed to Plaintiffs.  

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
37 Plaintiffs argued they could defeat sovereign immunity by showing “by a preponderance of the 

evidence that it [the toll gate] did malfunction and he [Mr. Shook] was proximately thereby 

injured.” C.R. 822.  
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TO THE HONORABLE JUSTICES: 

 

 Appellant Harris County submits this Reply and respectfully represents:  

I. 

RESPONSE TO PROCEDURAL HISTORY 

(Response to Appellee Brief pages 1-4) 

 Harris County filed a combined motion for summary judgment and plea to 

the jurisdiction asserting sovereign immunity. Appellees (“The Shooks”) concede 

that Harris County’s plea to the jurisdiction is ripe for appeal, but claim the lower 

court did not rule on summary judgment and the appeal on that issue is premature. 

Both motions addressed the same issues, and regardless of whether the lower 

court’s ruling is couched as a denial of a plea to the jurisdiction or denial of 

summary judgment, the effect is to deny Harris County sovereign immunity. This 

permits an interlocutory appeal on the issues presented for review.  

A court may rule on sovereign immunity based on pleadings alone, or even 

when the defense is raised for the first time on appeal, so long as the other party 

has a “fair opportunity to address jurisdictional issues by amending its pleadings or 

developing the record when the jurisdictional issues were not raised in the trial 

court.” Rusk State Hosp. v. Black, 392 S.W.3d 88, 96 (Tex. 2012).  

The Shooks conducted three years of discovery, were provided evidence to 

develop their case, amended their petition three times, and had ample time to 

address Harris County’s jurisdictional arguments with extensive briefing. The 

Shooks assert they should be permitted to file a fourth amended petition if this 
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Court remands the case, but that would be futile. Under no circumstances could 

they defeat sovereign immunity because the facts alleged in their case do not fall 

within the narrow scope of the Tort Claims Act.  

II. 

RESPONSE TO STATEMENT OF THE FACTS 

(Response to Appellee Brief pages 4-16) 

 

 The Shooks respond to Harris County’s Appellant Brief with an avalanche 

of information inapplicable to the analysis of sovereign immunity in this case. It is 

not relevant, for example, how the toll gate malfunctioned or whether Mr. Shook 

agreed with witnesses in the police report who claim he failed to apply his brake 

before hitting the gate. It is also not relevant whether the gate malfunctioned 

months earlier or later. The pertinent question is whether Harris County had 

specific knowledge and a reasonable amount of time to respond to the specific 

alleged defect as it manifested itself on the day of the accident.  

Thus, the three most important facts in this appeal are that: (1) The toll gate 

and sensor are permanent fixtures attached to the roadbed, (2) the toll gate and 

sensor worked properly for I-10 traffic every day for 120 days prior to Mr. Shook’s 

collision, and (3) Harris County could not have fixed the toll gate in the few 

seconds between its malfunction and Mr. Shook’s collision. These three 

indisputable facts establish that this claim falls outside the Tort Claims Act as a 

matter of law. Accordingly, Harris County has sovereign immunity.  
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III. 

RESPONSE TO ARGUMENT 

 

A. Standard of Review  

 (Response to Appellee Brief pages 17-21) 

 

The Shooks claim Harris County waived the right to provide this Court with 

the standard of review because it “nowhere provided the Trial Court with a proper 

standard of review.” (Appellee Brief at 17). This is incorrect for several reasons.  

First, Harris County thoroughly explained to the trial court the Shooks’ 

burdens to overcome sovereign immunity. One portion of that briefing is 

reproduced below:  

The Plaintiffs have the burden to allege facts affirmatively 

demonstrating that the trial court has subject-matter jurisdiction. Tex. 

Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 446 (Tex. 

1993); See also Richardson v. First Nat’l Life Ins. Co., 419 S.W.2d 

836, 839 (Tex. 1967). The Plaintiffs assume the burden of establishing 

that their claim falls within a waiver of immunity. Ager v. Wichita 

General Hospital, 977 S.W.2d 658, 660 (Tex. App.—Fort Worth 

1998, no pet.) They must show how sovereign immunity has been 

waived before proceeding with their lawsuit. As established by the 

arguments presented in paragraphs I – III the Plaintiffs have failed to 

do so. The existence of subject-matter jurisdiction is a question of 

law. State Dep’t of Highways & Pub. Transp. V. Gonzales, 82 S.W.3d 

322, 327 (Tex. 1998). And as a question of law the trial court must 

dismiss the petition if a party does not set out facts which waive 

sovereign immunity.  

 

(C.R. 615-630 at 628).  

Second, the Shooks’ assertion that Harris County waived its right to provide 

this Court the standard of review is based on an inaccurate construction of Tex. R. 
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Civ. P. 33.1(a)(1)(A), which requires that motions be asserted “with sufficient 

specificity to make the trial court aware of the complaint, unless the specific 

grounds were apparent from the context.” Harris County’s combined motion for 

summary judgment and plea to the jurisdiction was more than sufficient to make 

the trial court aware that Harris County was asserting sovereign immunity.   

Third, even if Harris County had never pleaded sovereign immunity at all, it 

would have been permitted to do so on appeal for the first time. The Supreme 

Court made this clear in the Rusk case:  

We hold that if immunity is first asserted on interlocutory appeal, 

section 51.014(a) does not preclude the appellate court from having to 

consider the issue at the outset in order to determine whether it has 

jurisdiction to address the merits. 

Rusk State Hosp. v. Black, 392 S.W.3d 88, 95 (Tex. 2012). Harris County could 

not have waived sovereign immunity—and it certainly could not have waived its 

right to present the standard of review for sovereign immunity.  

Harris County provided this Court with a detailed explanation of the 

standard of review on pages 5-8 of its Appellate Brief. While the Shooks’ 

“Standard of review” section substantially explains the law, it also strays into 

argument, which Harris County will respectfully address below.     
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B. Issue No. 1: The Shooks cannot turn a premise liability claim into 

something else.     
 (Response to Appellee Brief pages 21-30) 

The Shooks broadcast their fundamental misunderstanding of sovereign 

immunity in the first sentences of the first full paragraph on page 10 of their Brief:  

Mr. Shook has no duty to explain why the arm malfunctioned. He has 

only to show by a preponderance of the evidence that it did 

malfunction and he was proximately thereby injured.1 

 

The Shooks apparently believe that under the Tort Claims Act, a plaintiff’s 

only duty is to show a malfunction and an injury on public property. If this Court 

adopted that standard, the effect would be to abolish sovereign immunity, create 

strict liability against the government for any accident on public property, and 

subject Texas taxpayers to far greater liability than any other defendant in the state. 

That is clearly not the Legislature’s intent.  

Under Tex. Civ. Prac. & Rem. Code § 101.021, public entities can be liable 

in only three circumstances: (1) an employee’s use of automobiles, (2) use of 

tangible personal property, and (3) premise liability. The Shooks are attempting to 

create a fourth exception to sovereign immunity by arguing Harris County can be 

liable for a “negligent activity claim” for failing to supervise a contractor:   

Appellant…failed to observe that Siemens was in fact performing not 

performing [sic] maintenance at all, and actually knew, because the 

gate broke frequently, that it had a persistent and well-documented 

                                                 
1  Appellee Brief at 10 (italics in original, underline added).  
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tendency to do so. That is a negligent activity claim and it is entirely 

prima facie valid.2 

 

Actually, it is not. Failing to supervise a contractor is not: (1) use of an 

automobile, (2) use of tangible personal property, or (3) premise liability. It is a 

category of negligence outside the scope of the Tort Claims Act.   

The Shooks repeatedly mislabel their failure to supervise claim as negligent 

use of tangible personal property. Not only are these different torts, but there is no 

tangible personal property involved at all. As discussed in Harris County’s 

Appellate Brief, and infra, a sensor embedded under concrete and a toll arm bolted 

into concrete is a condition of real property—not the use of tangible personal 

property. See, University of Texas Medical Branch at Galveston v. Davidson, 882 

S.W.2d 83, 85 (Tex. App.—Houston [14th Dist.] 1994, no writ). A party cannot 

recast a premise defect into another type of tort. Sampson v. University of Texas at 

Austin, 500 S.W.3d 380, 388 (Tex. 2016).   

The Shooks almost conceded this point when they quoted the Rogge case:   

A claim cannot be both a premise defect claim and also a claim relating 

to a condition or use of tangible property … Whether a claim is based on 

a premises defect is a legal question … The distinction lies in whether it 

is the actual use or condition of the tangible personal property itself that 

                                                 
2  Appellee Brief at 22. The Shooks repeatedly assert that their claim against Harris County is 

based on a contractor’s “negligently performed” maintenance and refer to the “maintenance 

contract” as a central issue in this case. See also, Appellee Brief at 27-29.  
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allegedly caused the injury, or whether it is a condition of real 

property—created by an item of tangible personal property.3 

 

Rather than acknowledge that this ruling forecloses on their argument, the Shooks 

contradicted Rogge and claimed they “may properly assert both claims and then 

the Trial Court may decide which is sufficiently viable to proceed to trial.” 

(Appellee Brief at 25). They have no support for this untenable position.  

The Shooks cite the Primoris Energy case to justify turning their premises 

liability claim into multiple causes of action. In that case, a truck bringing material 

to a work site crashed into the property owner. Primoris Energy Servs. Corp. v. 

Myers, 569 S.W.3d 745 (Tex. App.—Houston [1st Dist.] 2018). That case involves 

a private contractor’s duty to a landowner and has nothing to do with the Tort 

Claims Act or sovereign immunity. 

To support their contention that a toll gate and sensor embedded in concrete 

is tangible personal property, the Shooks attempt to distinguish some of the cases 

Harris County cited in its Appellant Brief. They claim the Miranda case is 

inapposite because “a tree rooted in the ground, was by definition an item of real 

property.” Texas Dep’t of Parks & Wildlife v. Miranda, 133 S.W.3d 217 (Tex. 

                                                 
3  Appellee’s Brief at 24, quoting Rogge v. City of Richmond, 506 S.W.3d 570, 575 (Tex.App.—

Houston [1st Dist.] 2016, reh’g overruled).  
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2004). They also claim the Harris case is distinguished because an elephant statue 

is a “affixed to the ground,”4 while a toll gate arm moves up and down. 

However, a sensor embedded under the concrete and attached to a gate 

bolted into the ground is also “rooted in the ground” like a tree and “affixed to the 

ground” like a statue. Similarly, the branches of the tree in the Miranda case move 

with the wind (and occasionally fall off). The Davidson case provides the most 

clear example of how something can move and still be part of a premise. In that 

case, a malfunctioning elevator defect was a premise defect—though its sole 

purpose is to move up and down while carrying people.5    

The Shooks repeatedly claim their case is distinguished because of Harris 

County’s maintenance contract with Siemens.6 As explained, Harris County cannot 

be liable for negligent supervision of a contractor, and by raising this point, the 

Shooks reinforce that their claims fall outside the Tort Claims Act.  

C. Issue No. 2: There is no evidence that Harris County had  

contemporaneous knowledge of any problem with the toll gate.  
 (Response to Appellee Brief pages 30-31) 

 

 It is undisputed that each time a car unexpectedly hit a toll gate, or a gate 

malfunctioned on Houston’s busy interstate toll system, Harris County promptly 

                                                 
4 Appellee’s Brief at 28, citing City of Houston v. Harris, 192 S.W.3d 167 (Tex. App.—Houston 

[14th Dist.] 2006, reh’g overruled). 
5 Appellee’s Brief at 28-29, citing University of Texas Medical Branch at Galveston v. Davidson, 

882 S.W.2d 83, 85 (Tex. App.—Houston [14th Dist.] 1994, no writ).  
6  See, e.g., Appellee Brief at 27-29.  
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fixed the problem. There is no evidence that Harris County had actual or 

constructive knowledge of a toll gate malfunction the morning of Mr. Shook’s 

accident until after the accident occurred. That fact is fatal to this case.  

The Shooks devoted only two paragraphs to this lynchpin topic of notice and 

completely failed to address the Reyes case, where the Supreme Court made clear 

that a government must have more than “awareness” of a problem. To be found 

liable for a premise defect under the Tort Claims Act, a government must have 

“actual knowledge of an existing danger” at the moment of the accident. Reyes v. 

City of Laredo, 335 S.W.3d 605, 609 (Tex. 2010) (emphasis added).  

It is not enough for the Shooks to repeat their mantra that the gate had “on-

going” problems. There is no evidence that this gate was out of service any more 

frequently than other gates, or that it was not safe. The Shooks never suggest what 

annual “maintenance” or “inspection” should have been performed on the gate, or 

how that would have made a difference. The last time a contractor saw the gate—

three months earlier—he noted “ARMS ARE OPERATING AS THEY 

SHOULD.”7 Harris County could not be expected to have any knowledge to the 

contrary.  

 

 

                                                 
7  Appendix Tab 6, C.R. 196.  
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D. Issue No. 3: The toll gate and sensor was neither a special defect nor 

tangible personal property.   
 (Response to Appellee Brief pages 31-40) 

 

 Because Harris County had no actual or constructive notice of any defect in 

the gate, it cannot be held liable under any analysis, and it is not necessary to 

determine whether the toll gate was a special defect. However, if the Court reaches 

this question, it should find that the gate arm was not a special defect. 

 The Shooks point out that a toll gate is an obstruction, and they argue that 

this makes it a special defect. However, the toll gate was not the type of temporary 

obstruction contemplated by case law, such as carelessly parked construction 

equipment or a large sinkhole that develops in a road. See, Harris v. Eaton, 573 

S.W.2d 177, 179 (Tex. 1978). 

Permanent barricades, traffic separation devices, and even railroad tracks are 

obstructions that can completely or partially impede traffic. When these 

obstructions are part of a highway’s permanent safety features, they are not defects 

at all—much less special defects. Hanna v. Impact Recovery Systems, Inc., 295 

S.W.3d 380, 392 (Tex. App.—Beaumont 2009, pet denied). Even when an 

obstruction is temporary or accidental, it is not a special defect if it is something a 

reasonable motorist might anticipate. Sipes v. Texas Dep’t of Transp, 949 S.W.2d 

516, 521 (Tex. App.—Eastland 1997, writ denied).   
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Mr. Shook was aware that the gate he hit was a permanent safety device 

designed to close and stop traffic. Just as he would have a duty to watch for a 

changing traffic signal or a passing train as he approached a railroad track, he had a 

duty to drive a safe speed, keep a lookout, and make sure the gate opened for him. 

He could easily anticipate that the gate might not open for many reasons. 

Accordingly, this was not a special defect.   

CONCLUSION AND PRAYER 

The Shooks have the burden of showing facts sufficient to demonstrate the 

trial court’s jurisdiction to hear this case based on an allegedly defective condition 

of a toll road because a gate did not open when Mr. Shook expected. The gate 

functioned properly for thousands of cars in the three months prior to Mr. Shook’s 

accident, and Mr. Shook acknowledges it functioned properly for the car in front of 

him seconds before his crash. Harris County had no way of knowing the gate 

would malfunction at the moment Mr. Shook approached it, and could not have 

fixed the problem in those few seconds between when the defect became obvious 

and Mr. Shook’s accident occurred.  

The Tort Claims Act establishes a high burden for plaintiffs suing the 

government—a burden the Shooks cannot meet no matter how many times they 

amend their lawsuit. Accordingly, their case should be dismissed.   
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