CAUSE NO. 448,056

IN RE:

IN THE PROBATE COURT

HOFHEINZ CHARITABLE TRUST

NO. 4
HARRIS COUNTY, TEXAS

HOFHEINZ FAMILY’S PETITION IN INTERVENTION AND COUNTERCLAIMS
TO THE HONORABLE JUDGE OF SAID COURT:
COME NOW, The Irene Cafcalas Hofheinz Foundation, The Hofheinz Fund, and The
Dene Anton Foundation, intervenors and counter-claimants in the above-styled and numbered
cause (“Hofheinz family” or “counter-claimants”) complaining of petitioner The University of
Houston, acting through the Board of Regents of The University of Houston (“University” or
“petitioner”). Counter-claimants respectfully show the Court as follows:
I.
DISCOVERY PLAN
1.

Discovery should be conducted under Discovery Control Plan Level 3 under Texas

Rule of Civil Procedure 190.3.
2.

Counter-claimants give notice that, in accordance with Texas Rule of Civil

Procedure 193.7, all documents produced by petitioner during discovery may be used in pretrial
proceedings or trial without the necessity of authenticating the document.

II.
THE PARTIES
3.

Counter-claimants are the following charitable foundations, who have standing in

this suit as direct successors in interest to the Roy M. Hofheinz Charitable Foundation (“Hofheinz
Foundation”):

4.

(1)

The Irene Cafcalas Hofheinz Foundation, whose president
resides in Harris County, Texas;

(2)

The Hofheinz Fund, whose trustee resides in Riverside County,
California; and

(3)

The Dene Anton Foundation, whose trustee resides in Harris
County, Texas.

Petitioner Board of Regents is an agency of the State of Texas established under

Chapter 111 of the Texas Education Code. It has a principal place of business at 4302 University
Drive, Suite 128, Houston, Texas 77204-6001.
5.

Petitioner University of Houston is a coeducational institution organized under Tex.

Educ. Code § 111.01, et seq. It may sue and be sued through its Board of Regents. Tex. Educ.
Code Ann. § 111.33. Service of process may be effected upon “the president [of the University of
Houston] or any of its vice presidents.” Id.
6.

The Texas Attorney General filed this case as representative of the public interest

in charitable trusts, pursuant to Tex. Prop. Code § 123.003.
III.
JURISDICTION AND VENUE
7.

This Court has subject matter jurisdiction over this claim pursuant to Texas Estates

Code § 32.007, which provides a statutory probate court with concurrent jurisdiction over (1) an
action by or against a trustee or (2) an action involving a charitable trust. Petitioner waived any
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objection to this Court’s jurisdiction by filing this suit. Counter-claimants file this cause in
opposition to a trustee’s petition to terminate a charitable trust and to state their own counterclaims
to enforce the terms of the trust and contracts related to it.
IV.
THE REAL REASON PETITIONER FILED THIS CASE

8.

Exhibit A to this In Rem proceeding by petitioner is a two-page document petitioner

calls “the gift instrument.” The document states that “in consideration of” petitioner’s agreement
to name its new sports facility the “Hofheinz Pavilion,” the Hofheinz Foundation will pay $1.5
million (over 1/3 the cost of the structure) to a trust administered by the University’s regents for
use on campus buildings. Item “(b)” under the petition’s “prayer” requests the following: “An
Order that Petitioner has no further obligation under the gift instrument.”
9.

Petitioner filed this case for one reason. It wants to change the name of the facility.

It is seeking from this Court a declaratory judgment that it no longer is required to maintain the
building’s original name. It wants to break the deal it made, and it wants this Court to approve
such action. The Hofheinz family has a direct interest in requiring petitioner to keep its word and
continue to honor a great Houstonian. That is what this case is really about.
V.
FACTS
A.

Roy Hofheinz’s legacy to the City of Houston.
10.

Roy Hofheinz’s grandfather immigrated to the United States with 10 cents in his

pocket. His father was a Beaumont shipyard worker who moved his family in 1924 to Houston in
search of a better life. Young Roy Hofheinz sold newspapers and worked for a dry cleaner to help
support his family. By the time he was 14, Hofheinz was a self-made entertainment promoter. He
hired orchestras and put on dances at venues he rented between Houston and Lake Charles. He
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promoted these events by converting an old Model T (purchased for $8) into a mobile billboard,
and driving around town drumming up enthusiasm. As a teenager, he produced an amateur radio
hour on KTLC and became a writer for the Houston Chronicle. He was an exceptional public
speaker and debater, and graduated with highest honors from San Jacinto High School. That year,
his father died in a tragic work accident, and Hofheinz became, at the age of 16, his family’s
breadwinner.
11.

Hofheinz worked his way through the predecessor to the University of Houston.

He passed the bar exam and became a trial lawyer. In 1934, he became the youngest state
representative ever elected in Texas – winning even though all three Houston newspapers endorsed
his more experienced opponent. In his first term, the 23-year-old “Boy Wonder Legislator”
fulfilled every major campaign promise and became a passionate and effective advocate for his
constituents. Two years later, he defeated the incumbent Harris County judge to become the
youngest person to hold the position in history. (Henceforward, he would always be known,
affectionately, as “the Judge.”) He used his position as an opportunity to improve conditions for
children, the elderly, and those with mental illness.
12.

Hofheinz resigned as County Judge in 1944, determined to enter the business world

and achieve financial security for his wife and three young children. He obtained the first radio
license issued to Houston after WWII and built a network of radio stations across the nation. He
was a founder of KTRK TV, Channel 13, in Houston. He figured out how to use leftover slag
from steelmaking and recycle it to build roads. With creativity and hard work, his businesses
flourished. Beholden to no one, he returned to the public service he loved.
13.

In 1953, Hofheinz was elected mayor of Houston. His first year in office, he made

a courageous decision to desegregate the City by ordering the removal of “white” and “colored”
4

signs on all City property, including swimming pools. He personally participated, with his
children, in painting over the hateful signs. As a direct result of Mayor Hofheinz’s foresight and
moral integrity, Houston was integrated long before governmental mandate, without the social
unrest that plagued other American cities.
14.

Mayor Hofheinz aggressively promoted Houston’s growth. Among other things,

he oversaw the completion of essential roads and built a new terminal at the Houston Airport. In
1960, after leaving office, he led efforts to bring Houston its first National League baseball team,
insisting that any stadium where the team played would freely admit all races to any available seats
or restaurants. He conceived and built the world’s first air-conditioned domed stadium, the
Astrodome. He envisioned the first modern scoreboard. He created the concept of a sports skybox.
He saw the need for artificial grass, and worked with engineers to develop Astroturf. A photo of
Hofheinz at the ground-breaking ceremony for the Astrodome is reproduced below:

If he did nothing else, conceiving and developing the Astrodome marked Roy Hofheinz as one of
the world’s greatest contributors to sports. Characteristically, he made sure that the stadium known
as the “Eighth Wonder of the World” would be fully integrated.
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15.

As a complement to the Astrodome, Hofheinz built Astroworld – the first major

amusement theme park in the coastal region of Texas. These two venues spurred development in
the empty fields of south Houston and pumped an estimated $1.5 billion into the Houston economy
between 1965 and 1978. The visionary concepts of Roy Hofheinz – both as a public official and
private citizen – are icons of one of the City’s most successful eras, and have a lasting impact on
the people of Houston. In 2012, the Houston Chronicle noted: “Few politicians have shaped our
area as much as [Judge Roy] Hofheinz.” J. R. Gonzalez, Happy Birthday, Roy Hofheinz, Houston
Chronicle, April 10, 2012. That was a tremendous understatement. Despite his incalculable
contributions, no Houston landmark bore his name until 1970, and only one does today.
16.

Hofheinz was particularly generous to the University of Houston. In 1938, he

helped raise the funds needed to build the first four buildings on the present campus. However,
the University remained a private institution and faced frequent financial difficulties in its early
life. By 1960, tuition did not cover rising costs, and enrollment was falling. The survival of the
University of Houston was at risk. In 1963, Hofheinz stood up to fierce opposition from state
universities and lobbied the Legislature to pass Senate Bill 2, which allowed his alma mater to
enter the state university system. Since then, it has grown into the third largest university in Texas,
and benefits from approximately $300 million per year in state taxpayer appropriations. In 1964,
Hofheinz made sure his beloved University of Houston Cougars could play their home games in
the Astrodome. The Cougars were the only college team in the world to have a domed, airconditioned, indoor stadium.
B.

The Roy M. Hofheinz Charitable Foundation gave the University of Houston $1.5
million as Consideration for naming rights to the Hofheinz Pavilion.
17.

Even after Judge Hofheinz helped to secure the University of Houston’s future as a

public institution, he personally provided it with financial support. By 1979, the Roy M. Hofheinz
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Charitable Foundation had given the University of Houston at least $2,150,000. In 1969, at the
request of the University, the Hofheinz Foundation made the second single largest donation ever
given to the University at the time, $1,500,000 for “the acquisition, installation, construction,
support, or maintenance of improvements, buildings, plant facilities, equipment and property of
every nature and kind . . . useful . . . to the University of Houston …” Exhibit 1, Agreement. The
University of Houston’s Board of Regents (and their successors) were named trustees of this fund.
18.

There was only one condition to this extremely generous gift (worth approximately

$8 million in today’s dollars). The University of Houston was required to name its new athletic
field house “Hofheinz Pavilion,” as a lasting memorial to his lifetime of service to Houston. See
Exhibit 1, Agreement. The amount pledged was over one-third the cost of construction of the
Hofheinz Pavilion. The University happily agreed with this one condition, and gratefully took
Roy Hofheinz’s hard-earned money. Below is a photograph of Judge Hofheinz with Phillip
Guthrie Hoffman, president of the University of Houston and first chancellor of the University of
Houston System. They are announcing plans for the Hofheinz Pavilion.
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19.

After accepting the Hofheinz Foundation’s money, the University of Houston

honored its promise. It dedicated the “Hofheinz Pavilion” in 1970. A plaque inside the building
reads:
THIS FACILITY HONORS THE NAME OF TWO FORMER STUDENTS OF
THE UNIVERSITY OF HOUSTON, JUDGE ROY HOFHEINZ AND HIS LATE
WIFE, IRENE CAFCALAS HOFHEINZ, AND THEREBY THE UNIVERSITY
ITSELF. DISTINGUISHED HOUSTONIANS AND MAJOR BENEFACTORS
OF THE UNIVERSITY, THEY MET ON CAMPUS DURING THE
INSTITUTION’S EARLIEST YEARS AND WENT ON TO INCREASING
ACCOMPLISHMENTS THAT HAVE DONE MUCH TO SHAPE THE PAST,
PRESENT AND FUTURE OF OUR COMMUNITY
20.

Despite Hofheinz’s immeasurable contributions to our City, this single building on

the campus of his alma mater is the only public structure bearing his name. Through the years, the
University of Houston has diluted the importance of Hofheinz’s memory. It sold the naming rights
of the court and locker rooms inside the Hofheinz Pavilion.
maintenance.

It failed to provide proper

It even allowed the Hofheinz plaque to deteriorate into a graffiti-covered

embarrassment, pictured below.

Despite this neglect and dilution, the University has, so far, complied with the one condition of the
gift by preserving the name of the building. For 46 years, every University of Houston graduate
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and countless Houston area high school graduates have walked across a stage and accepted their
diplomas at Hofheinz Pavilion.
21.

As always, Roy Hofheinz’s keen perception in sponsoring the construction of the

Hofheinz Pavilion paid off immeasurably for our City. When professional basketball came to
Houston in 1971, the Rockets’ home court for four seasons was the Hofheinz Pavilion. It has also
been a favorite forum for campaign rallies for U.S. Presidential candidates. Over the years, the
legendary Hofheinz Pavilion has hosted concerts of the world’s leading musicians and bands,
including Elvis Presley, Elton John, George Harrison, Jethro Tull, The Clash, Emerson Lake, &
Palmer, Frank Zappa, Michael Jackson, The Grateful Dead, The Who, The Rolling Stones, Prince,
Frank Zappa, Alice Cooper, Bob Dylan, The Band, Madonna, Genesis, Yes, Jerry Jeff Walker,
and Led Zeppelin. Recently, the Hofheinz Pavilion has been the venue for concerts by Katy Perry,
Chris Brown, Eric Church, Muse, the Zac Brown Band, and Taylor Swift.
22.

In recent years, the University’s administration has diverted money from its

academic departments to fuel an unprecedented athletic spending spree, including multimillion
dollar coaching contracts. On February 10, 2016, The Texas Tribune reported that from 2008 to
2014, the school diverted $106 million to athletics – more than twice any other Texas university.
By comparison, Texas A&M University transferred $14.77 million during this time, and the
University of Texas at Austin transferred $50.9 million from athletics to academics. Despite this
orgy of spending, 2014’s home attendance for football and basketball games was less than half of
Texas Tech, a school with similar enrollment and athletics. See Exhibit 2 (“University of Houston
Pours Millions into Athletics”, The Texas Tribune, September 3, 2015).
23.

The University of Houston’s transfers of millions of dollars from academics to

athletics resulted in at least one internal audit probing whether the administration misappropriated
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funds.

See Exhibit 3 (“UH to Investigate Slice of Stadium Funding,” Houston Chronicle

November 14, 2014). According to the Houston Chronicle, the University spent $5 Million in
“Higher Education Assistance Funding” – state money that is supposed to be used for academic
purposes – on rooms in the stadium. The Chronicle reports that the football stadium “was
originally expected to cost $105 million.” However, soon “that estimate jumped to $120 million,”
and as “costs continue to rise – now to as much as $128 million.” [Note – It is unlikely a
coincidence that the football stadium’s cost overage of $20 million is the same price the University
recently put on new naming rights to the Hofheinz Pavilion.]
The article continues:
The stadium’s growing price tag has cut into funding for
renovations to the Hofheinz Pavilion, where basketball games
and other events are held. UH still plans to either upgrade the
facility or build a new one completely, but is now having to
fundraise to cover the costs.
Id. (emphasis added). The quote in the article by UH Chancellor and President Renu Khator seems
written for this case:

“A system of accountability needs to be developed to ensure that

expectations are being met and that promises are being kept.” These words are true. The
University of Houston has not met expectations, and has decided not to keep promises. The
“system of accountability” now required is this Honorable Court.
24.

In 2010, the University announced an intention to renovate the Hofheinz Pavilion.

In 2012, the students agreed to help the school finance the renovations and voted to assess
themselves an additional $45 per semester for 25 years to, in part, accomplish the Hofheinz
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renovation.1 Administrators took the students’ money and apparently spent all of it to pay for their
staggering cost overruns on the $128 million football stadium.2

The University’s student

government called for three administrators to resign over this misappropriation. The students were
so incensed by the University’s breach of trust that they took their cause to the Houston Press,
which published an article on February 12, 2015 stating:
“They don't care what we have to say,” student president Charles Haston said in a
speech before Wednesday night's no-confidence vote demanding that Carlucci and
two of his subordinates resign or be fired, according to the Chron. “They live in a
bubble over in E. Cullen and they have forgotten who they serve.”
The no-confidence vote that passed Wednesday night reads: “The Division of
Administration and Finance failed to construct the football stadium on budget and
chose to use money allocated to the renovation of Hofheinz Arena to fund the
additional cost of construction of the football stadium in direct conflict with the
Memorandum of Understanding” between students and the university.3

25.

The University’s student newspaper, The Cougar reported on November 3, 2014

that the administration violated other terms of its written agreement to use student funds for the
Hofheinz renovation. The University refused to provide an accounting of its actions, or send a
representative to attend meetings of the Student Fees Advisory Committee, as required by the
Memorandum of Understanding. Instead, administrators privately contacted committee members
in an apparent effort to influence them. See Exhibit 4, The Cougar, November 3, 2014. This sort

1

The student assessment was to “complete financial support for two capital projects, specifically
the construction of a new football stadium and renovation of Hofheinz Pavilion.” See Exhibit 4,
The Cougar, November 3, 2014 (emphasis added).
2
Student assessment funds are still being paid to the University to renovate the Hofheinz Pavilion,
and it is still unclear what is happening to them. Even if the University’s present enrollment of
42,704 remains flat for 25 years, the students will collectively have given the University at least
$96 million, dedicated in part to pay for the renovation of the Hofheinz Pavilion.
3

Exhibit 5, Houston Press, Feb. 12, 2015 (emphasis added).
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of secret activity is a pattern and practice of the University, as explained further below.
26.

After spending the students’ money on the football stadium, the University’s

leaders scrambled to find cash to fund the promised renovations to the Hofheinz Pavilion. The
University decided to publically offer the building’s naming rights for $20 million, a blatant
violation of the one condition of the Hofheinz Foundation’s original donation. It has now found
someone willing to pay its betrayal fee. In keeping with the secretive recent practice of the
University, the donor’s name is anonymous until the donation is accepted and the Hofheinz
Pavilion bears the donor’s name. On November 19, 2015, the campus newspaper reported the
University’s Vice-President of Athletics as follows:
“We do have an anonymous gift of $20 million to begin the renovation of that
project,” Yurachek said. “We’re not sure how that name is going to unfold, but it
will no longer be called Hofheinz Pavilion, so were referring to this project as our
Basketball Arena Renovation Project.”4
27.

The University callously promised new naming rights to the Hofheinz Pavilion

without even giving the Hofheinz family the courtesy of a telephone call. The family became
aware of the University’s treachery by reading a newspaper article. They immediately requested
the University to keep its word and honor the conditions of its agreement, to no avail. The
University’s pretense for breaching its agreement is that the Hofheinz Pavilion needs renovating.
That is, of course, not counter-claimants’ fault. The University should find a way to renovate
without breaking its word.
28.

The planned changes for the Hofheinz Pavilion include raising the court and

“reconfiguring” the seats. See Exhibit 7, University of Houston Basketball Arena Enhancement

4

Exhibit 6, The Cougar, Nov. 19, 2015.
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Project, November 19, 2015. Allegedly the ceiling will be raised, and a new veneer will be
placed outside.

This is not the first time the University has renovated, removed or

reconfigured seats, or modernized the basketball court. Never has it proposed a name change. In
1998, the University removed 1,500 seats and added a ring of luxury suites.
installed a new flooring system for the court.
https://en.wikipedia.org/wiki/Hofheinz_Pavilion.

In 2004, it

See Exhibit 8, “Hofheinz Pavilion”,

In 2010, the University considered – but

rejected – a plan to tear down the Hofheinz Pavilion and build a new building. Instead, it chose to
save $30 million by keeping the structure of this well-built stadium. See Exhibit 9, “UH moving
forward with Hofheinz renovation plan,” Arena Digest, June 12, 2010 (emphasis added). The
studs, rafters, slab, framework, and original footprint will remain untouched. The Hofheinz
Pavilion may have a new look, but it will still be the same building.
29.

One of our most important values, sometimes lost these days, is that a person’s

word is that person’s bond. If the University valued integrity, it would not even consider changing
the Hofheinz name. The University plans to sell its integrity for $20 million. Other colleges
routinely renovate their basketball arenas far more extensively than the University of Houston
plans to do. Counter-claimants surveyed 35 universities whose basketball centers were built
between the 1920s and 1970s and updated in later decades. Two – the University of Maryland and
the University of Mississippi – built new basketball stadiums but have retained the old structures
(and their names) for other purposes. The remaining 33 universities may have changed the names
of their arenas from that of a non-donor to a donor, but none removed the name of a donor.
30.

Texas A&M University’s Kyle Field was built in 1904 by horticulture Professor

Edwin Kyle with his own money: $650 for bleachers. It seated 500 and was named in his honor.
In 1927, Texas A&M built a new stadium on the spot for $345,000. In 1929, it added grandstands
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on the north and west ends, increasing the capacity to 33,000. In 1953, it added a second deck for
$346,000 to increase capacity to 41,500. In 1967, it further expanded at a cost of $1,840,000 to
raise capacity to 48,000. In 1980, it built a third deck to bring capacity to 70,000. Rather than
rename the stadium, 16-foot letters spelling out “KYLE FIELD” were installed. In 1999, Texas
A&M spent $32.9 million to increase capacity to 82,600. A $450 million renovation is being
completed to raise the official seating capacity to 102,512, making Kyle Field the largest football
stadium in Texas and the fourth largest in the country. During each of these expansions, and
despite having no legal obligation to do so, Texas A&M kept the name of its original donor. That
is what honor looks like. In stark contrast, the University of Houston, despite having a legal
obligation not to do so, plans to remove the name of its original donor – the man who did so much
to make the University possible.
31.

When a university accepts a gift as a condition for naming a building, a successor

in interest to the donor has the right to enforce the condition. Tennessee Div. of United Daughters
of the Confederacy v. Vanderbilt University, 174 S.W.3d 98, 117 (Tenn. Ct. App. 2005). (Agreed
building signage may not be diminished “as long as the building stands.”) In the Vanderbilt case,
a university accepted a donation in 1933 on the condition that a building bear the name
“Confederate Memorial.” More than 70 years later, students and faculty viewed the inscription as
an offensive relic that was a “major impediment to the progress of the university.” The university,
with the support of the chancellor, student government association, and board of trustees,
attempted to rename the building. The donor’s successor in interest filed suit, and the court held
that a deal is a deal and “[t]he courts do not concern themselves with the wisdom or folly of a
contract . . . and are not at liberty to relieve parties from contractual obligations simply because
these obligations later prove to be burdensome or unwise.” Id. at 118. If Vanderbilt University
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was required to maintain an 80-year-old Confederate monument generations after the Civil War,
then the University of Houston must be enjoined from removing the Hofheinz name – a name that
stands for integration of all Houston citizens – simply to snag a rich donor’s money after misusing
its students’ renovation funds.
32.

Counter-claimants have not been able to identify a single case where a major

university or college was permitted to sell naming rights in violation of an earlier donor’s
conditions. For example, in the case of In re Paul Smith’s College of Arts and Sciences, Index No.
2015-597, Sup. Ct. N.Y., Franklin County (Oct. 6, 2015), a wealthy benefactor offered to
contribute $20 million (ironically, the same amount the University of Houston appears willing to
take to break its word) to the financially struggling Paul Smith’s College, but only if the name of
the institution would be changed to “Joan Weill-Paul Smith’s College.” The college was in dire
financial condition and petitioned a court to allow the addition of the new donor’s name. The court
refused permission, because the new name would be inconsistent with the terms of founder’s
original gift in 1928. Even the risk of the college closing without the donation did not make it
“impossible or impracticable” to comply with the founder’s requirement that the college bear only
his name. The college had no choice but to decline the money. A deal is a deal, and breaking a
deal is illegal.
VI.
THE STATE HAS WAIVED ANY SOVEREIGN IMMUNITY DEFENSE
33.

The University brought this suit seeking “[a]n order that Petitioner has no further

obligations under the gift instrument.” Petition, p. 4. That instrument requires, as consideration
for a $1.5 million donation, that the athletic field house be named the Hofheinz Pavilion. The
University’s petition goes beyond terminating a trust – it seeks a declaratory judgment that it can
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break its promise to the Roy E. Hofheinz Charitable Foundation by renaming the Hofheinz
Pavilion.
34.

By affirmatively bringing these issues before this Court, the University has waived

any sovereign immunity defense to the Hofheinz family’s counter-claims. For over 80 years,
Texas Supreme Court law has been as follows:
[W]here a state voluntarily files a suit and submits its rights for judicial
determination, it will be bound thereby, and the defense will be entitled to
plead and prove all matters properly defensive. This includes the right to
make any defense by answer or cross-complaint germane to the matter in
controversy.
Anderson, Clayton & Co. v. State ex rel. Allred, 122 Tex. 530, 537, 62 S.W.2d 107, 110 (Comm'n
App. 1933)(emphasis added). Texas adopted this principle from the United States Supreme Court,
which has upheld this rule over 130 years. Clark v. Barnard, 108 U.S. 436, 447, 2 S. Ct. 878, 883,
27 L. Ed. 780 (1883). See also, Reata Const. Corp. v. City of Dallas, 197 S.W.3d 371, 377 (Tex.
2006)(A city’s decision to file suit “encompassed a decision to leave its sphere of immunity from
suit for claims against it which are germane to, connected with and properly defensive to claims
the City asserts.”); Kinnear v. Texas Com’n on Human Rights ex rel. Hale, 14 S.W.3d 299, 300
(Tex. 2000). Sovereign immunity is also waived for the additional reasons discussed under
individual counts below.
VII.
COUNT ONE: BREACH OF CONTRACT
35.

Counter-claimants incorporate the preceding paragraphs by reference.

36.

The University of Houston and the Roy M. Hofheinz Charitable Foundation entered

into a contract on September 15, 1969. The contract provided that the Foundation would pay the
University $1,500,000 “in consideration of the new athletic field house of the University of
Houston being designated and named ‘Hofheinz Pavilion’ . . .”
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37.

The Hofheinz Foundation paid the money.

The University accepted and

acknowledged the contract through the course of dealing and in various writings. As discussed,
these writings include: (1) the September 15, 1969 Agreement, (2) at least seven “official receipts”
acknowledging acceptance of each installment under the “Pledge Agreement dated 9-15-69”
(Emphasis added), and (3) placing the name “Hofheinz Pavilion” on a sign and a plaque at the
athletic field house. The University has been in substantial compliance with the contract until
now. By publically announcing plans to rename the Hofheinz Pavilion, the University and its
Board has expressed an express intention to breach its contract. Counter-claimants are entitled to
specific performance, or, in the alternative, money damages.
38.

As successors in interest to the Roy M. Hofheinz Charitable Foundation, counter-

claimants have standing to enforce the terms of the contract.
39.

As discussed above, the University’s choice to place the interpretation of the

contract before this Court waives any claims of sovereign immunity. Further, when the State
contracts with a private party, it waives immunity from liability. Texas S. Univ. v. State St. Bank
& Trust Co., 212 S.W.3d 893, 901 (Tex. App. – Houston [1st Dist.] 2007). When the State’s
breach of contract is accompanied by other conduct, a plaintiff is not required to seek legislative
consent to bring suit. Fed. Sign v. Texas S. Univ., 951 S.W.2d 401, 413 (Tex. 1997). Such conduct
includes failing to honor a settlement agreement, or accepting the benefits of a contract but refusing
to honor its terms despite full performance; Texas A & M Univ.-Kingsville v. Lawson, 87 S.W.3d
518 (Tex. 2002), Texas S. Univ., 212 S.W.3d at 908. The University accepted ten installments
totaling $1.5 million. It cannot deny full performance by the Hofheinz Foundation.
40.

When a contract is breached, a party may request specific performance. Specific

performance is an equitable remedy used as a substitute for monetary damages when such damages
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would not be adequate. Stafford v. S. Vanity Magazine, Inc., 231 S.W.3d 530, 535 (Tex. App.
2007). When the terms of a donation are breached, a party may also request the equitable remedy
of return of the donation, adjusted to its present value. See Tennessee Div. of United Daughters of
the Confederacy v. Vanderbilt Univ., 174 S.W.3d 98, 119 (Tenn. Ct. App. 2005).
VIII.
COUNT TWO: VIOLATION OF TEXAS EDUCATION CODE § 111.36
41.

Counter-claimants incorporate the preceding paragraphs by reference.

42.

The University of Houston’s Board of Regents is empowered by the Texas

Legislature to “accept donations, gifts, and endowments for the university to be held in trust and
administered by the board for the purposes and under the directions, limitations, and provisions
declared in writing in the donation, gift, or endowment. . . .” Tex. Educ. Code § 111.36.
43.

The September 15, 1969 Agreement is a written contract in which the Roy M.

Hofheinz Charitable Foundation agrees to donate $1.5 million to the University in exchange for
the University’s athletic field house bearing the name Hofheinz Pavilion. Under Tex. Educ. Code
§ 111.36, the University is statutorily obligated to honor the “directions, limitations, and
provisions” of the September 15, 1969 Agreement. The University accepted 10 payments of
$150,000 each between January 15, 1970 and January 15, 1979. At least seven times between
1973 and 1979, the University issued an “official receipt” acknowledging in writing that it was
bound by the “Pledge Agreement Dated 9-15-69.” See University’s Petition, Exhibit B, sub-exhibit
2, pages 1-8 (emphasis added).
44.

By its own repeated written admission, the University is obligated – by agreement

– to maintain the name “Hofheinz Pavilion” on the University’s athletic field house. By publically
announcing plans to rename the Hofheinz Pavilion, the University, through its Board of Regents,
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has expressed an express intention to violate the terms of the Pledge Agreement, and to violate
Tex. Educ. Code § 111.36.
45.

The Texas Supreme Court has held that “suits to require state officials to comply

with statutory or constitution provisions are not prohibited by sovereign immunity, even if a
declaration to that effect compels the payment of money.” City of El Paso v. Heinrich, 284 S.W.3d
366, 372 (Tex. 2009). The members of the Board of Regents have no lawful discretion to violate
the terms of the Hofheinz Pledge Agreement, and their decision to do so places them outside the
scope of their authority under Tex. Educ. Code § 111.36. Counter-claimants seek to enforce the
Texas Legislature’s policy of requiring that universities honor their promises to donors.
46.

In 1984, the Roy M. Hofheinz Charitable Foundation was reorganized with

approval of the Internal Revenue Service into the three counter-petitioner foundations. Counterclaimants retained the rights and obligations of the Roy M. Hofheinz Charitable Foundation.
Since 1984, they have, themselves, generously donated hundreds of thousands of dollars to
Texas universities – including the University of Houston. As successors in interest to the Roy
M. Hofheinz Charitable Foundation, counter-claimants have standing under Tex. Educ. Code §
111.36 to enforce the terms of their donation through the remedies requested in this case.
IX.
COUNT THREE: VIOLATION OF TEXAS PROPERTY CODE § 112.001, ET SEQ.
47.

Counter-claimants incorporate the preceding paragraphs by reference.

48.

The September 15, 1969 Agreement created a trust. A trust is created if the settlor

manifests an intention to create a trust. Tex. Prop. Code § 112.002.
49.

The trust named the “persons who compose the Board of Regents of the University

of Houston” as trustees. A person named as trustee who exercises power or performs duties under
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the trust is presumed to have accepted the trust. Tex. Prop. Code § 112.009. The Board of Regents
accepted $1,500,000, paid by agreement over the course of 10 years. By accepting this money and
using it, the trustees exercised power and performed duties under the trust. Therefore, their
acceptance of the sole condition of the trust’s creation – naming of the building – is presumed as
a matter of law.
50.

The statute of frauds does not apply to a trust consisting of personal property if the

property is transferred to a trustee with the intention of creating a trust. Tex. Prop. Code § 112.004.
Further, the course of conduct for 46 years plainly confirms the existence of the agreement.
51.

“In administering charitable trusts the settlor’s expressed intention should be

followed as nearly as possible.” Moody v. Haas, 493 S.W.2d 555, 560 (Tex.Civ.App. – Houston
[14th Dist.] 1973, writ ref’d). The settlor, the Hofheinz Foundation, clearly stated its intention that
the Board of Regents, as trustees, maintain the Hofheinz Pavilion name on the University’s athletic
field house. The settlor named the Board of Regents as trustees because the Board had the ability
to assure this name was maintained. By publically announcing its plans to rename the Hofheinz
Pavilion, the Board has expressed an intention to violate the settlor’s intention.
52.

Counter-claimants made these concerns known to the University. In response, the

University filed the instant case in a scheme to terminate the trust, under the belief that it could
then disregard the settlor’s intentions and rename the Hofheinz Pavilion. This Court cannot modify
the terms of a trust, except through the doctrine of Cy Pres under the procedure specified in Tex.
Prop. Code § 112.054. Even then, a trust can only be modified “in a manner that conforms as
nearly as possible to the probable intention of the donor.” See Moody v. Haas, 493 S.W.2d 555,
561; Tex. Prop. Code § 112.054(b).
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53.

As successors in interest to the Roy M. Hofheinz Charitable Foundation, counter-

claimants have standing to enforce the terms of the trust’s creation through the remedies requested
in this case. A party has standing to institute or maintain suit to enforce the terms of a trust if it is
a settlor or beneficiary of the trust or has such a special or active interest in the trust to justify
standing. Gray v. Saint Matthews Cathedral Endowment Fund, Inc., 544 S.W.2d 488 (Tex. Civ.
App. 1976), writ refused NRE (Mar. 30, 1977).
X.
COUNT FOUR: TAKING OF PROPERTY WITHOUT COMPENSATION UNDER
ARTICLE I § 17 OF THE TEXAS STATE CONSTITUTION
54.

Counter-claimants incorporate the preceding paragraphs by reference.

55.

Article I, § 17 of the Texas Constitution forbids the State or its political subdivisions

from taking or damaging property for public use without paying adequate compensation.
Sovereign immunity does not shield the State from an action for compensation under the takings
clause. Gen. Servs. v. Little–Tex Insulation, 39 S.W.3d 591, 598 (Tex.2001). To establish a
takings claim, one must prove (1) the State intentionally performed certain acts, (2) that resulted
in a “taking” of property, (3) for public use. Little–Tex, 39 S.W.3d at 598.
56.

The Texas Supreme Court holds that when a party donates property to the State

subject to conditions, the party has a property interest in those conditions being honored. El
Dorado Land Co., L.P. v. City of McKinney, 395 S.W.3d 798, 803-804 (Tex. 2013) (When a party
sells land to a city on the condition of it being used as a park, but the city builds a library 10 years
later, the party has an actionable case under Tex. Const. art I § 17.)
57.

Counter-claimants, as successors of the Hofheinz Foundation, provided the

University with $1.5 million under the condition that the University’s athletic field house bear the
name Hofheinz Pavilion. For 46 years, the University has recognized this real and valuable right.
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It now intends to intentionally take this property right for the purpose of raising money. Counterclaimants are entitled to compensation in an amount equal to the current value of the naming rights.
XI.
COUNT FIVE: DEMAND FOR ACCOUNTING
58.

Counter-claimants incorporate the preceding paragraphs by reference.

59.

Tex. Educ. Code Ann. § 51.004 imposes upon all public institutions of higher

education the duty to maintain the following accounting practice:
(b) All trust funds, including gifts, grants, and bequests received, establishing or
adding to endowment funds, loan and scholarship funds, and funds for other current
restricted purposes, shall be credited to separate accounts and shall not be
commingled with other local or institutional funds.
60.

The University’s Petition to Terminate Hofheinz Charitable Trust makes general,

conclusory allegations that the trust funds were properly spent. However, the University’s exhibits
suggest that the private trust funds were comingled with public funds, and eventually lost in the
chaos of the University’s accounting system. Such conduct violates both Tex. Educ. Code Ann. §
51.004 and the terms of the trust. The Affidavit of Raymond S. Bartlett, attached as Exhibit B to
the University’s petition speculates that the Hofheinz $1.5 million donation “would have been
spent in its entity.” University Exhibit B, Bartlett Affidavit at § 10. Spent on what? When?
Tracking down a million and a half dollars in payments is not a matter upon which the University
should so casually guess.
61.

The University’s exhibits raise more questions than answers. For example, the

University can only supply seven of the 10 receipts related to the Hofheinz Foundation
installments. Each of the seven receipts indicates that the Foundation money was spent on the
“Athletic Department.” The receipts indicate the funds were deposited into account number W7034 until 1975. From 1976 until 1978, the funds were deposited into account number HWWW
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W 7134 150. In 1979, the funds were deposited into account NWWW W 7134 159. University’s
Petition, Exhibit B, sub-exhibit 2, pages 1-8. What happened to these accounts?
62.

The State Auditor’s reports attached to the University’s petition indicate the

University cannot account for the trust funds. It acknowledges an ongoing pattern of “lack of
coordination between the Offices of the Financial Analyst and the Controller” resulting in financial
irregularities starting in 1976. University’s Petition, Exhibit B, sub-exhibit 4, page 6. These
irregularities grew more serious, and by 1979, the State Auditor noted the “absence of supporting
documentation” regarding the University’s investments and “interfund borrowing.” Id at page 8.
By 1979, the State Auditor reported: “The University is involved in litigation” concerning “the
lack of proper recording of and accounting for temporary investment transactions.” Id at page 10.
This strongly suggests that the University did not properly segregate Hofheinz Foundation funds
and cannot account for how they were spent.
63.

As successors in interest to the Roy M. Hofheinz Charitable Foundation, counter-

claimants have standing to review the historical documents associated with the accounts
containing, or that once contained, the money held in trust under the Agreement. As interested
parties, counter-claimants have standing to review the accounting documents of all funds which
could be used for capital improvements to the Hofheinz Pavilion, including donations and student
fees. Counter-claimants demand a full accounting of all these funds to determine whether the
Board of Regents acted outside the scope of its authority in co-mingling these funds or failing to
keep them in separate accounts. Counter-claimants request that the Court table any consideration
of terminating the trust until the University proves what actually happened to all of the trust funds.
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XII.
REQUEST FOR INJUNCTIVE RELIEF
64.

Counter-claimants incorporate the preceding paragraphs by reference.

65.

Tex. Civ. Prac. & Rem. Code § 65.011 allows a court to grant a writ of injunction

if irreparable injury to real or personal property is threatened, irrespective of any remedy at law.
66.

The Board of Regents has announced an intention to grant the naming rights of the

Hofheinz Pavilion to another party. Counter-claimants have demonstrated that they have an
interest in these naming rights. Counter-claimants have further demonstrated a probable right of
recovery and likelihood of success on the merits. If an injunction is not granted, there is a
substantial risk that the University’s actions will cloud title to real property by creating competing
interests among donors to the naming of the Hofheinz Pavilion.
67.

The Hofheinz Pavilion’s naming rights hold considerable value to counter-

claimants. Their trustees are descendants and heirs bearing the Hofheinz name. Other than a
modest tombstone in Glenwood Cemetery, this memorial is the only structure honoring their
parents, and removing their parents’ names would cause imminent, irreparable harm for which
there is no adequate remedy at law. Further, the City of Houston has an interest in making sure
the legacy of Judge Roy Hofheinz is not disgraced in the manner planned by the University of
Houston.
68.

After notice and hearing, petitioner should be permanently enjoined from:
1.

Entering into any legal agreement to change the name of the
Hofheinz Pavilion;

2.

Changing, concealing, diminishing, or removing any plaque, sign,
memorial, or other insignia of the Hofheinz Pavilion, other than for
restoration, short-term maintenance, or temporarily during the
pendency of renovations;
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69.

3.

Changing, concealing, diminishing, or removing the name of the
Hofheinz Pavilion from any campus map, directory, website,
stationary, brochure, literature, email, or other communication;

4.

Soliciting donations in exchange for the naming rights to the
Hofheinz Pavilion;

5.

Elevating the importance or signage of any sub-portion of the
Hofheinz Pavilion, such as the center, floor, entrances, locker, or
press room, to diminish the importance of the Hofheinz Pavilion
name; and

6.

Taking any steps to delete, destroy, conceal, or remove any evidence
related to the Hofheinz donation, capital planning or funding of
athletic facilities in the last 10 years, and the acquisition or use of
student fees in the last five years.

In the alternative, counter-claimants request equitable rescission of the $1,500,000

Hofheinz donation, calculated to present dollar value. This claim does not conflict with the state’s
sovereign immunity statutes for the reasons discussed and because the donation never belonged to
any government entity. It was required to be held in trust, separate from state funds, as provided
by the Agreement:
Neither this donation, nor any fund or property arising therefrom, in whatever form
it may take, shall ever be any part of the permanent funds of The University of
Houston, nor shall the Texas Legislature have power or be in any way authorized
to change the purposes hereof, or to divert such donation, fund or property from the
purposes herein set out.
70.

The requirement to keep donations separate from public funds is also codified by

Tex. Educ. Code § 51.004. Any remaining funds, and any property purchased with those funds do
not belong to the State or any of its subdivisions. As described above, counter-claimants demand
a full accounting of and return of these funds, the fruits of these funds, and property purchased
with these funds.
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XIII.
REQUEST FOR DISCLOSURE
71.

Counter-claimants request that petitioner disclose the information or material

described in Texas Rule of Civil Procedure 194.
XIV.
CONCLUSION
72.

Roy Hofheinz’s life was integral to our city’s history. He brought professional

sports to Houston. He conceived and developed the Astrodome, focusing the world’s awe on what
we, as Houstonians, can accomplish when we work together. In that spirit, he provided courageous
moral leadership during a crucial time, fighting to end racial segregation and promote equal civil
rights for all Houston’s citizens.
73.

He particularly loved his alma mater, the University of Houston. He helped raise

money to build its first buildings, and donated money very generously over the years. When the
University was unable to finish its new athletic field house, he provided funds to finish over onethird of it. There was only one condition on the donation: for once, something in Houston that he
helped build would bear his name. The University agreed, took his money, spent it, and now wants
to break their agreement. That is illegal and, as any fair minded Texan can see, simply wrong.
XV.
PRAYER
Counter-claimants respectfully pray for the following:
(a)

That the Petition to Terminate Hofheinz Charitable Trust be, in all things,
denied.

(b)

That petitioner be deemed to have breached the contract with the Roy M.
Hofheinz Charitable Foundation and/or its successors-in-interest, and for
suitable equitable and/or legal remedies;
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(c)

That petitioner comply with the terms of the Hofheinz Foundation donation,
as required by Tex. Educ. Code § 111.36, by continuing to name the athletic
field house on campus at issue in this case the “Hofheinz Pavilion;”

(d)

That petitioner comply with the intention of the trust donor, as required by
Tex. Prop. Code § 112.001 et seq., by continuing to name the athletic field
house on campus at issue in this case the “Hofheinz Pavilion;”

(e)

That petitioner be held liable and pay damages for taking property
belonging to counter-claimants, as successors to the Roy M. Hofheinz
Charitable Foundation, under Article I § 17 of the Texas Constitution;

(f)

That petitioner fully account for all funds provided by counter-claimants
and their predecessor entities, as required by Tex. Educ. Code Ann. §
51.004;

(g)

For injunctive relief prohibiting petitioner from:

1.

Entering into any legal agreement to change the name of the
Hofheinz Pavilion;

2.

Changing, concealing, diminishing, or removing any plaque, sign,
memorial, or other insignia of the Hofheinz Pavilion, other than for
restoration, short-term maintenance, or temporarily during the
pendency of renovations;

3.

Changing, concealing, diminishing, or removing the name of the
Hofheinz Pavilion from any campus map, directory, website,
stationary, brochure, literature, email, or other communication;

4.

Soliciting donations in exchange for the naming rights to the
Hofheinz Pavilion;

5.

Elevating the importance or signage of any sub-portion of the
Hofheinz Pavilion, such as the center, floor, entrances, locker, or
press room, to diminish the importance of the Hofheinz Pavilion
name; and

6.

Taking any steps to delete, destroy, conceal, or remove any evidence
related to the Hofheinz donation, capital planning or funding of
athletic facilities in the last 10 years, and the acquisition or use of
student fees in the last five years.

(h)

In the alternative, for equitable rescission of the $1,500,000 Hofheinz
donation, calculated to present dollar value.
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(i)

For reasonable attorney’s fees and costs;

(j)

For transfer to Harris County District Court, if the Court finds that it lacks
subject matter jurisdiction over this matter; and

(k)

For such further relief, both at law and in equity, to which counter-claimants
may show themselves justly entitled.

Date: May 4, 2016

Respectfully submitted,
RALEY & BOWICK, L.L.P.
/s/ John Wesley Raley
JOHN WESLEY RALEY
Texas State Bar No. 16488400
ROBERT M. BOWICK
Texas State Bar No. 24029932
SETH HOPKINS
Texas State Bar No. 24032435
1800 Augusta Dr., Suite 300
Houston, Texas 77057
Telephone:
(713) 429-8050
Facsimile:
(713) 429-8045
Email:
jraley@raleybowick.com
rbowick@raleybowick.com
shopkins@raleybowick.com
ATTORNEYS FOR COUNTER-CLAIMANTS
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CERTIFICATE OF SERVICE
I certify that copy of the foregoing instrument was served on all counsel of record, via EFiling and/or Facsimile or Email, on May 4, 2016.
Ken Paxton
Attorney General of Texas
Jeffery C. Matter
First Assistant Attorney General
James E. Davis
Deputy Attorney General for Civil Litigation
Leslie G. Ginn
Division Chief
Financial Litigation and Charitable Trusts Division
Jeanine Coggeshall
Assistant Attorney General
Financial Litigation and Charitable Trusts Division
P. O. Box 12548
Austin, Texas 78711-2548
Facsimile: (512) 477-2348
Email: Jeanine.coggeshall@texasattorneygeneral.gov
G. Sewart Whitehead
Winstead PC
401 Congress Avenue, Suite 2100
Austin, Texas 78701
Facsimile: 512-370-2850
Email: swhitehead@winstead.com
/s/ John Wesley Raley
JOHN WESLEY RALEY
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A football practice at TEDECU Stadium at the University of Houston
in Houston Friday, August 28, 2015.

Thursday, marching band members will fan out to perform at
campus dorms and lead students to a pep rally at the school’s oneyear-old, $128 million football stadium. There, administrators
hope students will pick up free T-shirts, collect autographs and
listen to a speech by the team’s much-hyped new football coach.
The rally, school officials say, is one way the university is trying to
spark a new culture of support for its sports teams. Empty seats in
the new stadium’s student section were far too common last year.
If the Houston Cougars want to become a nationally competitive
program, that needs to change, they say.
But while fan attendance may be lacking, the university's teams
have received huge support in another way. To fund its ambitions,
the University of Houston has transferred more than $100 million
from its academic side to its sports programs in recent years,
figures reviewed by The Texas Tribune show. Meanwhile, the
university has launched or is planning a series of expensive sports
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construction projects, and the school's athletics department has
struggled to stick to its annual budget.
Athletics departments at public universities are generally expected
to pay their own bills, with schools usually chipping in to cover
shortfalls. But Houston’s subsidies in recent years have grown
beyond the norm. From 2008 to 2014, the school transferred $106
million to athletics, according to financial reports reviewed by the
Tribune. The next highest spender among major public NCAA
schools in Texas was the University of Texas at El Paso, which
transferred $47 million.
Houston’s subsidy shows no sign of shrinking this year, even
though administrators have told the department that they’d like it
to become more self-sustaining. School leaders remain committed
to making the teams more competitive. They see basketball and
football success as a way to increase the school's visibility and
strengthen student and alumni ties. To do so, administrators say,
the school has to spend money.
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“The athletic department is truly the front porch of the
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University Subsidies to Sports Programs
Athletics departments at public universities are generally
expected to pay their own bills, with schools usually chipping in to
cover shortfalls. But Houston’s subsidies in recent years have
grown beyond the norm. From 2008 to 2014, the school
transferred $106 million to athletics.
University of Houston

University of Texas at El Paso
$47.09
Texas State University
$38.61
University of North Texas
$16.97
Texas A&M University
$14.77
Texas Tech University
$14.62
University of Texas at San Antonio
$12.95
University of Texas at Austin*
$0
*Not only did UT-Austin not receive subsidies from 2008 to 2014, its athletics
department transferred $50.9 million to its academic side.

Major conference ambitions
Lately, the University of Houston has tried to elevate itself in
many areas. It has been the state's most aggressive school in
striving for vaunted tier one university status. And it has worked
hard to slough off its reputation as “Cougar High,” the derisive
nickname rival fans pinned on it years ago for being perceived as a
commuter school.
Since President Renu Khator took over in 2008, the school’s oncampus dorm capacity has nearly doubled to more than 8,000.
And research funding has grown enough for the school to be
named a tier one research institution by the Carnegie Foundation
in 2011.
In sports, the investment has just begun. In the last two years, the
school has signed new football and basketball coaches to
multimillion-dollar contracts. After completing construction on
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the football stadium last year, the school began work on a $20
million basketball practice facility.
More projects are coming. Fundraising has begun to pay for a $25
million renovation to the basketball arena, and administrators
hope to build an indoor football practice facility that will cost
between $15 million and $20 million. Plans are also in the works
for new or renovated baseball, tennis and track and field facilities.
The goal is to catch up after falling behind over the past few
decades, athletic officials say. The school’s athletic success peaked
in the 1980s, when Houston was a Southwest Conference
power. But in 1996, the Southwest Conference dissolved. Many of
Houston’s rivals moved on to the elite Big 12. Houston was left
out, and since has bounced around between lesser conferences.
Fan support waned in those post-Southwest Conference years.
Last year, home attendance for football and basketball games was
less than half of that at Texas Tech, a school with similar
enrollment and academics that's in the Big 12.

The possibility of joining the Big 12 has loomed over Houston's
growth plans. Some Big 12 member schools have called for
expansion. The Cougars missed out in 2012 when the Big 12 added
two schools, Texas Christian University and West Virginia. School
officials say they are happy with their current American Athletic
Conference affiliation, but hope to position themselves as an
attractive program if the conference landscape shifts again.
"Our goal is to compete on the highest level that we can," Khator
said. "That is the nature of competition."
Tough to rein in costs
Houston's big spending goes beyond construction, however. The
school mostly paid for its new stadium with revenue bonds and
alumni donations; the university's cash transfers go toward dayt0-day expenses. Those costs are proving difficult to rein in.
The university transferred at least $12 million to athletics each
year since at least 2008. That was true even after the 2011
legislative session, when state funding was cut by millions. The
school transferred $17 million in 2012 and $18 million in 2013.
Among top-level Division 1 universities, the next highest one-year
transfer by a school in Texas was $8 million by UTEP in 2013.
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Khator declined to discuss the institutional transfers. But in
response to questions, the school provided three years worth of
numbers of its own. Those indicated that the school considers
total university support to include institutional transfers and
student athletic fees. Both contribute to students' cost of
attendance. And by the schools' numbers, Houston spent more
than the rest of the state over the past three years, but it was much
closer. Houston spent $69 million; the next highest was Texas
State, which spent $64 million. And other non-Texas schools in
Houston's conference spent more, the numbers indicated.
Student athletic fees are usually approved by a campus-wide
election. And money generated by them is designated for a specific
purpose. No student approval is needed for institutional transfers,
however.
The financial data used by the Tribune in this report was collected
directly from each Texas school through the Texas Public
Information Act. According to those numbers, Houston reported
to the NCAA that its athletics collected $144 million in student
fees and institutional transfers from 2008 to 2014. Texas State
collected $115 million, the next highest amount, during that time.
Either way, Khator defended the school's spending.
"People always have, and always will, raise questions about the
cost of athletics, not just at UH but at most universities, and these
are very valid questions," she said. "One has to find the right
balance."
At times, Houston's balance has been called into question. In
January, the school’s student senate passed a resolution calling for
the resignation of Vice Chancellor and Vice President of
Administration and Finance Carl Carlucci, saying among other
things that the construction of the football stadium went over
budget and past deadline, and that he’d hired an unqualified
contractor to manage the new building's operations.
The school also recently launched an internal investigation into
whether it illegally used $5 million reserved for academic
purposes to help pay for the football stadium. The University of
Houston System’s auditor eventually cleared the school, saying
the money had been spent on the portion of the stadium used by
the band, which technically isn't an athletic program.
Meanwhile, the school has missed financial targets. A 2015 audit
of athletic department finances reported that spending on
equipment, uniforms and supplies came in 88 percent over budget
in the 2014 fiscal year, while travel expenses were 57 percent over
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their mark. Meanwhile, revenue from ticket sales came in 21
percent under budget.
Overall, the school had planned to reduce its athletic subsidy by
$3.5 million for the 2014 fiscal year, according to the audit. It
ended up increasing it by $700,000.
This year, Yurachek said the department expects a subsidy of
about $16 million. The hope, he said, is to eventually lower that
number to between $8 million and $10 million. That’s a fairly
common amount, he said.
“There are very few athletic departments that survive without
institutional support,” Yurachek said.
Just win
The best way to reduce that reliance is to win, Yurachek said,
bringing more paying fans to the games and making the school
more attractive to major conferences.
But even then challenges would exist. Big 12 member schools are
publicly divided about adding more schools. And it’s no sure thing
that Houston would be a top candidate if expansion were pursued.
Previous conference growth has been driven largely by television
revenue, and Big 12 teams already have a strong fan presence in
the Houston market.
Right now, Houston has a hard time keeping up with those major
conference teams. That's true across the country, said Amy Perko,
executive director of the Knight Commission, which advocates for
reasonable spending in college athletics.
"Schools may have to manage and to set more reasonable
expectations," she said. Expectations at Houston remain high. But
calls for adjustments could change if progress isn't seen soon.
“I believe students would say that they are in favor of a more
robust athletic program,” said state Rep. Garnet Coleman,
D-Houston, a vocal supporter of the school in the Legislature.
“But I will say, I wish [the subsidy] was lower. That is a lot of
money.”
Disclosure: Texas Tech University and Texas State University
are corporate sponsors of The Texas Tribune. The University of
Houston was a sponsor in 2013, and the University of Texas at El
Paso was a sponsor in 2012. A complete list of Tribune donors
and sponsors can be viewed here.
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UH to investigate slice of stadium funding
By 8enjam1n Wer mund Updated 4:49pm, Friday. Nov ember 14. 2014
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University of Houston fans rai se "Cougar Paws" as the UH band plays the alma mater before the first quarter or an NCAA football game against Texas.San Antonio at the new TDECU Stadium,
Friday, Aug. 29. 201 4, in more
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The University of Houston is launching an internal audit into the use of $5 million in funding reserved for academics on its new football stadium, which
continues to get more expensive.
The stadium --which opened this year. but is still being worked on-- was originally expected to cost $105 million. That estimate j umped to $120 million,
but costs continue to rise - - now to as much as $128 million, the university has said.
The stadium's growing price tag has cut into funding for renovations to the Hofheinz Pavilion, where basketball games and other events are held. UH still
plans to either upgrade the facility or build a new one completely, but is now having to fundraise to cover the costs.
UH will investigate how a slice of the stadium funding was used. The university spent $5 million in Higher Education Assistance Funding, state money that is
reserved for academic purposes, to build classrooms for the band in the stadium. UH Chancellor and President Renu Khator said Friday that a "quick
administrative review· showed the funding was used appropriately, but she has entered an "anonymous" complaint through an online univers ity complaint
system. That complaint will spur the audit.
"I have asked that the issue be treated same as an anonymous yet serious complaint, because we don't want to leave any doubts at all; Khator told the UH
board of regents Friday.
The university will also cra ft a policy for its new partnership with Aramark and Venue Works, private companies that run events in the stadium and Hofheinz
Pav ilion. Until this year, UH had run events in the venues on its own, so the partnership is new ground.
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"There is no framework to supervise it or monitor it or have any kind or oversight over it," Khator said. "A system or accountability needs to be developed to
ensure that expectations are being met and that promises are being kept."
Some tension has arisen between UH administration and student leaders over use or the facilities, which students in 2012 overwhelmingly voted to
support by way or a $45 a year increase in fees. Under an agreement with administration, student groups are allowed to use each or the facilit ies once a year
without a rental charge. Some groups have been surprised to find a higher cost than expected to use the facilities, after being charged to rent parking lots,
the stadium's parking garage and for concessions in the parking area.
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Haston calls out UH over
TDECU Stadium, Hofheinz
renovation
By Cara Smith

November 3, 2014

During the public comment portion of Monday’s SFAC hearings, Student
Government Association President Charles Haston blasted the Department of
Administration and Finance for failing to honor portions of the referendum that
was voted on by the student body.
As a result, TDECU Stadium is not yet completed and is projected at $16 million
“and counting” over budget, leaving the University without funding for the
renovation of Hofheinz Pavilion.
During his address to the committee, Haston called upon SFAC and the student
body to “take (the issue) very seriously.”
“The stadium is actually several
million dollars over budget,” Haston
said. “We don’t know where it’s
going to end up, and we probably
won’t for several months. Because
it’s several millions dollars over
budget, there’s no money to renovate
Hofheinz. We don’t know when we’re
going to start renovating Hofheinz.”

SGA President Charles Haston addresses
SFAC at the public comment format on
Nov. 3. | Sara Samora/The Cougar

Passed in 2012, the Memorandum
of Understanding, or MOU was
included in the referendum that
increased the Student Service Fee by $45. Among other things, this increase was
passed to fund the construction of the new football stadium and the renovation
of Hofheinz. Several portions of the Stadium, including the Spirit of Houston
marching band practice facilities, have not yet been completed.
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Haston emphasized that the MOU’s clauses have “a direct effect on students,
including (allowing them) to utilize (TDECU Stadium and Hofheinz Pavilion)
with no facility rental fee for events like Frontier Fiesta and Homecoming…
considering it’s really students who have paid for these facilities.”
The MOU specifies that the $45 fee increase will be used “to complete financial
support for two capital projects, specifically the construction of a new football
stadium and renovation of Hofheinz Pavilion.” The MOU also explicitly calls for
the student body to host “one student special event per year in the Stadium and
Arena (total 2) with no facility rental fee.”
During its SFAC presentation on Friday, Frontier Fiesta submitted a one-time
allocation of $96,990 to hold the three-day event in TDECU Stadium and its
surrounding parking lots, a charge in direct violation of the MOU’s clause giving
student organizations clearance to utilize the facility free of charge. Frontier
Fiesta also submitted a one-time allocation of $132,500 for a predicted “increase
in operational/production expenses for increase in size,” according to Frontier
Fiesta’s SFAC report.
“Over the last four months, we’ve negotiated a cost of utilizing the stadium for
Frontier Fiesta this coming year,” Haston said. “The original price quote we got
back was in excess of $440,000 for utilizing that facility, despite the fact that the
Memorandum of Understanding clearly states that we get to utilize those
facilities at no facility usage fee.”
“(We have managed to) get that number down, but the fact that SGA has been
put in this position to have to continue fighting for the MOU’s clauses and the
enforcement of those clauses is just ridiculous,” Haston said.
“There are many points in the MOU that are not being honored.”
Haston also noted the Department of Administration and Finance refused to
publicly present to SFAC, instead contacting several members of the committee
and requesting to meet in a private setting, despite the fact that SFAC allocated
upwards of $80 million to the stadium
“Every single student organization and department and division that receives
Student Service Fee money is responsible for coming out and presenting to
SFAC,” Haston said.
“That lack of transparency is not consistent with the usage of the Student
Service Fee or with department and division expectations that come through
SFAC.”
The MOU allows SGA to appoint “five to seven” students to a committee that
will monitor and review athletics’ usage of the facilities funded by student fees.
The committee will also examine the financial performance of TDECU Stadium
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and Hofheinz Pavilion, “as well as to review scheduling processes and planned
maintenance.”
Haston called upon SFAC Chairman Nathan Alsbrooks and all students sitting
on SFAC “to be that group of students to oversee the usage of these facilities.”
“Just because I formally gave Nathan that oversight doesn’t mean he didn’t have
it already,” Haston said afterward. “SFAC has the oversight to monitor where
student fees are going.”
At the address’ close, the committee did not offer any comments or ask
questions.
“I think it’s important that this committee will keep people accountable who
were responsible for actually making sure that we built a stadium and renovated
Hofheinz with that money we agreed to spend,” Haston said.
news@thedailycougar.com
Tags: Charles Haston, SFAC, SGA
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HOUSTON PRESS, Thursday, February 12, 2015

The University of Houston's brand-new $128 million football stadium was supposed to
be a point of pride when it opened to students and fans last summer. Fast-forward seven
months, and TDECU Stadium is just a continuing source of heartburn for UH officials.
Last night UH's student government cast a vote unanimously calling for the resignation of
three university officials, one a key aide to UH President and Chancellor Renu Khator,
largely because of problems surrounding the university's new stadium.
Three years ago, UH students voted to pay $45 more per semester for 25 years to help
build TDECU. Students were also told some of that money would go to help renovate
Hofheinz Pavilion, the university's basketball arena. However, building TDECU
ultimately cost 20 percent more than what UH officials had projected, and the university
is now asking for donations to help pay for fixing Hofheinz.
How the university has handled TCEDU is the subject of three ongoing internal audits, as
the Houston Chronicle reported in-depth this past weekend. While one audit is
supposedly probing whether the administration has complied with the agreement it made
with students to boost fees to help fund the stadium, another audit is investigating
whether Carl Carlucci, executive vice president for administration and finance and a top
aid to Khator, skipped out on meeting with a committee that was monitoring how, exactly,
those student fees are used each year.
Another probe is investigating whether Carlucci hired a contractor that didn't match up
with the university's own bid requirements and was wholly unqualified to run events at
TDECU. As emails obtained by the Chron's higher-ed reporter Benjamin Wermund show,
Carlucci didn't listen to a top UH lawyer who cautioned him against hiring the current
contractors, Aramark and VenuWorks, which submitted a bid to run TDECU collectively
as Sports & Entertainment. Among the problems: VenuWorks had never operated a
facility larger than 22,000 seats, even though UH's stadium is twice that size. The
company had never booked events in a major metro area before. UH's original request
wanted a contractor that could guarantee at least $1 million annual revenue to the school.
S&E's bid had no minimum revenue guarantee.
"This proposal does not meet the minimum requirement set forth in the RFP," UH
assistant general counsel Eric Bentley wrote in a memo, according to the Chron.
Bentley's suggestion? Reject the proposal and issue a new request if the university was
indeed changing its requirements.
Carlucci's team hired S&E anyway.
"They don't care what we have to say," student president Charles Haston said in a speech
before Wednesday night's no-confidence vote demanding that Carlucci and two of his

subordinates resign or be fired, according to the Chron. "They live in a bubble over in E.
Cullen and they have forgotten who they serve."
The no-confidence vote that passed Wednesday night reads: "The Division of
Administration and Finance failed to construct the football stadium on budget and chose
to use money allocated to the renovation of Hofheinz Arena to fund the additional cost of
construction of the football stadium in direct conflict with the Memorandum of
Understanding" between students and the university.
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Hofheinz renovation project,
$20 million donation
announced
By Bryce Dodds

November 19, 2015

The Board of Regents approved a plan to begin a renovation of Hofheinz Pavilion. | Justin
Tijerina/The Cougar

The Board of Regents approved the start of a renovation of Hofheinz Pavilion on
Thursday in its monthly meeting and announced an anonymous donation of $20
million that will help in the renovation costs.
The total project budget is set at $60 million.
“It’s a huge deal for our men’s and women’s basketball programs,” Vice
President for Intercollegiate Athletics Hunter Yurachek said. “Now with the
gorgeous practice facility we have (and the completed, renovated Hofheinz
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Pavilion)…three years from now, that’s another game changer, not only for our
men’s and women’s basketball programs but for our entire University and our
fans, the die-hard fan base that we have.”
Yurachek also laid out a projected time table for completion of the project after
the Regents’ meeting.
“You’re looking at the spring of 2016, before we really start to design that
building,” Yurachek said. “If everything goes as planned, at the conclusion of
the 2016-2017 season, we’ll begin the renovation to Hofheinz Pavilion.”
Yurachek said the anonymous donor has re-naming rights over the facility.
“We do have an anonymous gift of $20 million to begin the renovation of that
project,” Yurachek said. “We’re not sure how that name is going to unfold, but it
will no longer be called Hofheinz Pavilion, so were referring to this project as
our Basketball Arena Renovation Project.”
The plan for the renovation reduces the numbers of seats to 7,420 from 8,479
but the inside of the arena will change to resemble newer arenas which bring the
seats closer to the court.
The plan also calls for the addition of more than 2,00 premium seats, broken
down into club seats, loge boxes and a pair of suites, as well as 90 court-side
seats.
Yurachek said the renovation to the arena would couple well with the Guy V.
Lewis Basketball Center.
“In the last several months we’ve seen that the basketball development facility,
the Guy V. Lewis Center, has just been the first game-changer for our basketball
programs in the recruiting process,” Yurachek said. “The last piece of the puzzle
for our basketball program is a renovated Hofheinz Pavilion. Not only for our
basketball programs, but for our fans.”
sports@thedailycougar.com
Tags: basketball, Basketball Arena Renovation Project
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University of Houston Basketball Arena Enhancement Project
November 19, 2015

UNIVERSITY OF HOUSTON
BASKETBALL ARENA ENHANCEMENT PROJECT
NOVEMBER 19, 2015

PROJECT BUDGET
Construction Cost

$48,000,000

A/E Fees

$4,200,000

Professional Service & Testing Fees

$2,000,000

Furniture and Moveable Equipment

$2,100,000

Miscellaneous

$450,000

Contingencies

$3,250,000

TOTAL PROJECT COST

$60,000,000

PROPOSED PROJECT SCHEDULE
BOR Review and Approval

November 2015

Design Starts

March 2016

Construction Starts

March 2017

Occupancy

October 2018
(2018-19 Basketball Season)

Presented to F&A Committee – November 19, 2015

UNIVERSITY OF HOUSTON
BASKETBALL ARENA ENHANCEMENT PROJECT
NOVEMBER 19, 2015

FINANCING PLAN
Source
Gifts - Pledged

Amount
$20,000,000

Gifts – Aspirational Goal

$25,500,000

Student Fees

$ 4,500,000

Athletic Funds

$10,000,000(1)

Total

(1)

$60,000,000

Beginning in fiscal year 2019, Athletics will have $1.6 million in annual
cash flow available to bond towards this project, which equates to $16.7
million on a present value basis. This cash flow is currently used to pay the
debt service on the Athletic / Alumni facility, which will be paid off in fiscal
year 2018. The $10 million amount indicated above can be increased or
decreased based on actual fundraising.

Presented to F&A Committee – November 19, 2015

$10M

$5M

$5M

$.5M

$2M

$1M

$500K

$25K

6

7

Entrances/Courtside Club/Concourse/ Club
Level(s)
Plazas/Locker Room

Student Fees

Lockers

numerous

12

2

Floor

Press Row/Media Room/Lettermans Suite

1

PROSPECTS
IDENTIFIED

Center

PROPOSED NAMING OPPORTUNITY

Basketball Arena Enhancement Project
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TOTAL

$45.5M
$4.5M
$50M

$5M

$5M

SUBTOTAL

$20m

LEVEL $
GOAL

$20M

GIFT LEVEL

BASKETBALL CENTER
Fundraising Goal: $45.5M

numerous

30

15

9

3

1

PROSPECTS
NEEDED

$20M

0

0

0

0

0

$20M

$ PLEDGED

UNIVERSITY OF HOUSTON
BASKETBALL ARENA ENHANCEMENT PROJECT
NOVEMBER 19, 2015

SITE MAP

Basketball Arena Enhancement Project
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Board of Regents

Basketball Arena Enhancement Project
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•

•

Expand concourse level to
improve circulation

– Club Seats – 1,750
– 20 Loge Boxes –
4 seats/loge
– 2 Open Air Suites –
32 seats/unit
– 4 Suites – 16 seats/unit
– Courtside Seats – 90

(Total 2,048)

2

Develop premium seating
areas

– Raise court level 3’
– Move seats closer to court

Total Capacity – 7,420
including premium
• Reconfigure seating bowl

Basketball Arena Enhancement Project
Scope
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Current Arena

(Not-to-exceed $60 million)

Renovated Arena

Basketball Arena Enhancement Project
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Hofheinz Pavilion
From Wikipedia, the free encyclopedia

Hofheinz Pavilion is a 8,479-seat multi-purpose arena on
the University of Houston campus in Houston, Texas.
Located at 3875 Holman Street, it is home to the
University of Houston Cougars men's and women's
basketball teams as well as the women's volleyball team.
The building is named for the late wife, Irene Cafcalas
"Dene" Hofheinz, of Houston politician, businessman and
philanthropist Judge Roy Hofheinz, who is a UH alumnus,
while the court is named for hall of fame and former
Cougars coach Guy V. Lewis. The arena also contains an
alcove dedicated to Basketball Hall of Famer Elvin Hayes,
a Cougar player in the 1960s and NBA star in the 1970s.
The arena opened in 1969. Like many arenas of its kind,
the seating bowl of Hofheinz Pavilion is dug into the
ground so that one enters the building at the top of the
bowl. Hofheinz Pavilion has been renovated several times
in recent years. In June 2010, the University of Houston
announced its intention to undergo a $40 million
renovation and expansion to Hofheinz Pavilion.
The NBA's Houston Rockets used the arena as their first
home in Houston. In addition to athletics, the arena has
been used for other purposes such as UH graduation
ceremonies and area high school commencements. It has
also hosted many concerts by famous artists. The Summit
took over for much of these purposes in the city after its
construction in 1975.
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History

Hofheinz Pavilion
The Hof

The exterior of Hofheinz Pavilion on Cullen
Boulevard
Full name

Hofheinz Pavilion

Location

3875 Holman Street
Houston, TX 77004

Coordinates

29°43′29″N 95°20′49″W

Owner

University of Houston
System

Operator

University of Houston

Capacity

10,000 (1969–1998)
8,479 (1998–present)

Record attendance

10,660
8,918 (with present
capacity)
Construction

Broke ground

1967

Opened

December 1, 1969

Renovated

1991, 1992, 1998, 2004

Construction cost

$4.2 million[1]
($27.1 million in 2016
dollars[2])

https://en.wikipedia.org/wiki/Hofheinz_Pavilion

Architect

Lloyd, Morgan & Jones

Structural engineer

Walter P Moore[3]
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Prior to 1969, the basketball team of the University of
Houston hosted their home games at high school arenas
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General contractor

such as Jeppesen Gym and Delmar Field House.[5]
Hofheinz Pavilion was meant to replace these venues as a
permanent location.

H. A. Lott, Inc.[4]
Tenants

Houston Cougars (NCAA) (1969–present)
Houston Rockets (NBA) (1971–1975)

The first athletic event at Hofheinz Pavilion was held on December 1,
1969 when the Houston Cougars men's basketball team defeated
Southwestern Louisiana 89–72 before a crowd of 7,000.[6]
When the team relocated from San Diego in 1971, the NBA's Houston
Rockets used the venue as their home arena, although selected games
were played at the Astrodome. The Rockets played at Hofheinz during
their first four seasons in Houston until the construction of The Summit
was completed in 1975.
On March 5, 1990, Hofheinz Pavilion hosted its largest amount of
spectators to date when a 10,660 crowd attended a men's basketball

The interior of Hofheinz Pavilion

game where Houston beat Texas.[7]
A new ceiling, lighting and sound system were installed in 1991. Through a donation by alumni John and
Rebecca Moores in 1992, the basketball locker rooms were enlarged and equipped with personal lockers for
each player. Also added was a meeting area and lounge furnished with couches, a color television, a stereo
sound system and a pull-down projection screen.
In 1995, the arena was renamed to "Guy V. Lewis Court at Hofheinz Pavilion" in honor of College Basketball
Hall of Fame coach Guy V. Lewis.[8]
In 1998, Hofheinz again underwent a renovation as part of a capital improvement campaign undertaken by the
university to upgrade its athletic facilities. In its original format Hofheinz Pavilion had a seating capacity of
10,000. As part of the renovation, a ring of luxury suites was added to the top of the seating bowl. This addition
necessitated the removal of 1,500 seats, reducing capacity to its current level of 8,479. The new Connor UniForce Flooring System was installed in October 2004. In June 2010, the University of Houston announced its
intention to undergo a $40 million renovation and expansion to Hofheinz Pavilion after a four-month feasibility
study conducted by AECOM.[9] This would mark the largest single financial investment to the arena yet.

Concerts
The Pavilion has hosted George Harrison, Elton John, Jethro Tull, The Clash, Procol Harum, Elvis Presley,
Emerson Lake & Palmer, Frank Zappa, Grateful Dead, Led Zeppelin, The Who, The Rolling Stones, The
Jackson 5, Alice Cooper, Bob Dylan, The Band, Prince & The New Power Generation, Madonna, Genesis, and
Yes.[10]
Prince held several shows at Hofheinz Pavilion on his Musicology Tour in 2004. Popular music concerts are
still held at Hofheinz, often when a major act decides against playing at the larger (and ticketing-industry
controlled) venues in town. Among the recent examples have been concerts by more recent acts like P!nk,
Taylor Swift (both in 2009), Chris Brown, Katy Perry (both in 2011), Eric Church (in 2012), Muse and the Zac
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Brown Band (both in 2013). Houston native David Cook played at
Hofheinz Pavilion as part of the 2008 edition of the American Idols
Live! Tour. In 2014, A live concert The Grateful Dead played there on
November 18, 1972 was released on compact disc and limited edition
vinyl.

See also
◾ Houston Cougars
◾ Houston Cougars men's basketball
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External links
◾ Facility details (http://uhcougars.cstv.com/facilities/houhofheinz.html)
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◾ Houston Cougars Athletics (http://www.uhcougars.com/)

Wikimedia Commons has
media related to Hofheinz
Pavilion.
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UH moving forward with Hofheinz renovation plan
by Kevin Reichard on June 12, 2010 in College

The University of
Houston is moving
ahead with its plan
to revamp campus
athletic facilities,
including a $40million renovation of
Hofheinz Pavilion.
The plan calls for
the addition of two
practice floors at
the facility, along
with the installation
of new seating and
lots of high-tech
signage. Fans will
notice the cosmetic
changes in the
arena, but the
majority of changes
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will take place
behind the scenes,
as the college will
add meeting rooms,
offices for several
programs, and
more.
The $40 million
renovation is far
less than a new
arena would cost,
estimated to be $70
million. AECOM
has done the
preliminary cost
estimates and
planning.
The project is part of a larger effort to upgrade the university’s athletic facilities. Fundraising should commence shortly.
Â
One sad side note
to the project: the
school wants to sell
naming rights to the
8,593-seat arena.
It’s named for
Judge Roy
Hofheinz, the man
who brought
professional sports
to Houston and was
key in the
construction of the
Astrodome. He’s an
important man in
Houston history,
and his name will
be gone from the city’s biggest tribute.
RELATED STORIES: U of Houston looks at Hofheinz Pavilion renovation
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